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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 


III 
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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 9257) 


In re NEWARK MILK & CREAM COMPANY. AMA Docket No. 27-126. 
Decided August 28, 1964. 


Dismissal—Petition Withdrawn 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER AUTHORIZING WITHDRAWAL 


In this proceeding under Section 8c(15)(A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601, et seq.), petitioner requested, in effect, 
permission to withdraw the petition, the amended petition and 
the amendment thereto with prejudice August 27, 1964, and 
respondent does not object to such withdrawal. Accordingly, 
the petition, the amended petition and the amendment thereto 
are hereby considered withdrawn with prejudice. 


(No. 9258) 


In re CARGILL, INCORPORATED, ERWIN E. KELM, H. ROBERT 
DIERCKS, WALTER B. SAUNDERS, AND BENJAMIN S§S. JAFFRAY. 
CEA Docket No. 120. Decided August 6, 1964. 


Ruling on Disqualification of Referee 


The fact that the hearing examiner served as counsel for complainant prior 
to his appointment as hearing examiner and as counsel for complainant 
in a disciplinary proceeding against respondent corporation which 
terminated in a consent order in 1954 not grounds for disqualification 
of examiner and affidavit of disqualification is without merit. 


Decision by Thomas J. Flavin, Judicial Officer 
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RULING ON AFFIDAVIT OF DISQUALIFICATION OF REFEREE 


I 


On July 20, 1964, John G. Dorsey, one of the attorneys for 
respondent Cargill, Incorporated, in this disciplinary proceeding 
under the Commodity Exchange Act (7 U.S.C. §1 et seq.) filed 
an “Affidavit of Disqualification” requesting that Hearing Ex- 
aminer Benjamin Holstein be disqualified as referee! in this 
proceeding. 


The affidavit states that the affiant has reason to believe and 
does believe that respondents would not have a fair hearing in 
the proceeding before Examiner Holstein. The affidavit relates 
that Mr. Holstein, prior to becoming a hearing examiner, was a 
member for many years of the Office of General Counsel, United 
States Department of Agriculture, and in that capacity “... 
served repeatedly and successfully as counsel supporting the 
complaint in disciplinary proceedings for alleged violations of 
the Commodity Exchange Act.” The affidavit goes on to state 
that because of Mr. Holstein’s long experience and orientation 
as a prosecutor he cannot, despite his best efforts to the contrary, 
escape a measure of bias and prejudice in favor of the complain- 
ant and counsel supporting the complaint and against respondents. 


The affidavit also points out that Mr. Holstein once served as 
counsel for the complainant in a disciplinary proceeding under 
the act against the respondents in CEA Docket No. 58 which 
terminated in 1954 by means of a consent order and which in- 
volved charges of manipulation and attempted manipulation of 
prices by Cargill. The affiant says that because of Mr. Holstein’s 
position and experience in that case the affiant believes that it 
will be virtually impossible for Mr. Holstein to judge objectively 
and fairly in the pending proceeding. The pending proceeding 
concerns alleged manipulation of futures prices. 


The affidavit contains no reference to any acts or statements 
by Mr. Holstein indicating any personal bias or prejudice on 
his part toward respondents. 


§ 0.7(b) of the rules of practice (17 CFR 0.7(b)) under the 
act provides: 





1Section 6(b) of the act (7 U.S.C. § 9) provides that a hearing upon alleged violations 
of the act may be held before a “referee” designated by the Secretary. 
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“Disqualification of referee. Any party may file with 
the hearing clerk a timely affidavit of disqualification of 
the referee which shall set forth with particularity the 
grounds of alleged disqualification. After such investiga- 
tion or hearing as the Secretary may deem necessary, he 
may find the affidavit without merit or may direct that 
another referee be assigned to the proceeding. Where the 
affidavit is found without merit, the affidavit, any record 
made thereon, and the finding and order of the Secretary 
shall be made a part of the record. 


A referee shall ask to be withdrawn from any proceeding 
in which he deems himself disqualified for any reason.” 


Section 7(a) of the Administrative Procedure Act (5 U.S.C. 
1006(a)) says in part: 


“... The functions of all presiding officers and of officers 
participating in decisions in conformity with section 8 shall 
be conducted in an impartial manner. Any such officer may 
at any time withdraw if he deems himself disqualified; and, 
upon the filing in good faith of a timely and sufficient affi- 
davit of personal bias or disqualification, of any such officer, 
the agency shall determine the matter as a part of the record 
and decision in the case.” 


Mr. Holstein has not withdrawn as referee in the proceeding 
and he has not asked that he be withdrawn. Without comment, 
he has referred the affidavit to the Judicial Officer for disposition. 
Accordingly he does not agree with the affiant’s allegations that 
he cannot judge fairly and impartially in the proceeding. 


II 


We are unaware of any policy or practice generally in which 
a judge is disqualified from presiding at a criminal trial because, 
before ascending the bench, he had been engaged in a career as 
prosecuting attorney. Nor do we observe that a judge at a civil 
trial is disqualified because his years of practice at the bar may 
have been largely on behalf of either plaintiffs or defendants in 
civil cases. With respect to hearing examiners in administrative 
proceedings we see no reason why experience in prosecuting cases 
should disqualify a hearing examiner any more than experience 
as counsel for respondents in such proceedings should do so. On 
the contrary candidates for hearing examiner positions in some 
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Federal agencies are not qualified unless they have had experience 
in the proceedings coming before the agency. See United States 
Civil Service Commission’s Announcement No. 318, an announce- 
ment of examination for the filling of hearing examiner positions. 


Besides, Mr. Holstein spent many years representing the com- 
plainant in disciplinary proceedings under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seg.) as well as under the Commodity 
Exchange Act. We have seen no signs of bias or prejudice against 
respondents in the proceedings under that act in which he has 
been hearing examiner. For example, in P&S Docket No. 2612-A, 
a major proceeding under the Packers and Stockyards Act, he 
recommended dismissal of the complaint against two of the 
respondents following presentation of the complainant’s case. 
In re James Allan & Sons, et al., 22 A.D. 1101 (1963). See also 
In re Lester Murtha, 21 A.D. 1213 (1962), in which a ruling 
made by Mr. Holstein in favor of a respondent in another pro- 
ceeding under that act was reversed by the Judicial Officer. 


The fact that Mr. Holstein once represented the Commodity 
Exchange Authority in a disciplinary proceeding against respond- 
ents does not compel his disqualification as referee in this pro- 
ceeding. There is no problem by virtue of that part of section 
5(c) of the Administrative Procedure Act (5 U.S.C. 1004(c) ) 
which prohibits participation in the decision in any case by any 
officer, employee or agent engaged in the performance of investi- 
gative or prosecuting functions in that case or a factually-related 
case. The Cargill proceeding of ten years ago is a completely 
different case from the present proceeding. Moreover, it ended 
in a consent order without a hearing. We are not aware of any 
precedents which require disqualification of judges under such 
circumstances. See generally, Frank, Disqualification of Judges, 
56 Yale L. Journal 605 (1947). Practically all the reported cases 
in this area dealing with the disqualification of judges concern 
the prior connection of the judge with the case, or with the facts 
in the case, as a prosecutor or investigator rather than the matter 
of the judge once having prosecuted the defendant in an earlier 
case. In at least one case, however, it has been held that a judge 
is not disqualified in a criminal trial because he had been a prose- 
cutor of the accused for violating the same law in a previous 
case Trinkle v. State 127 S.W. 1060, 59 Tex. Cr. 257 (1910). 


In summary, we think that hearing examiners are entitled to 
at least the same presumptions of freedom from bias and preju- 
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dice as judges are accorded. Too, under our practice, the referee 
makes only recommended findings of fact, conclusions and orders. 
The entire record of evidence and argument is the basis for the 
final decision and order. Of course respondents may raise for 
consideration before final decision any objections to anything 
said or done by the referee during the proceeding which they 
claim constitutes bias or prejudice against them. 


The affidavit is found without merit and another referee will 
not be assigned the proceeding. 


(No. 9259) 


In re MCCLURE LIVESTOCK COMMISSION COMPANY, INC. P&S 
Docket No. 3110. Decided August 3, 1964. 


Dismissal of Complaint—Solvency 
Decision by Thomas J. Flavin, Judicial Officer 


DISMISSAL OF COMPLAINT 


In this administrative proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), the complaint alleges that the respondent is a market 
agency and dealer under the act, and that the respondent’s finan- 
cial condition does not meet the requirements of the act, in that 
the respondent’s current liabilities exceed its current assets. An 
investigation conducted by the Packers and Stockyards Division 
subsequent to the issuance of the complaint has revealed that the 
respondent’s current liabilities no longer exceed its current assets, 
therefore, the respondent’s financial condition now meets the 
requirements of the act. Accordingly, the complaint is dismissed. 


(No. 9260) 


GERALD GAVIN v. DALLAS WHITE et al. P&S Docket No. 3332. 
Decided August 3, 1964. 


Dismissal of Party 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER OF DISMISSAL 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), a stipulation 
to dismiss the complaint as to respondent Mrs. Jessie Nixon 
d/b/a C. E. Nixon Company was filed by complainant and said 
respondent. 


In accordance with such stipulation the complaint herein is 
dismissed insofar as it relates to respondent Mrs. Jessie Nixon 
d/b/a C. E. Nixon Company. 


Copies hereof shall be served upon the parties. 


(No. 9261) 


EMERY O. CUNNINGHAM v. AMERICAN HEREFORD FARMS, INC. 
P&S Docket No. 3013. Decided August 4, 1964. 


Dismissal—Death of Complainant 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seg.). On March 7, 
1964, the complainant died. No motion for a substitution of 
parties or for a continuance was filed. The attorney retained in 
connection with the administration of the estate of the decedent 
advised on May 4, 1964, that no objection would be made if the 
complaint were dismissed. On the basis of the foregoing, the 
complaint is hereby dismissed. 


(No. 9262) 


In re FLOYD BRYAN Moore. P&S Docket No. 3066. Decided 
August 6, 1964. 


Prior Order Amended 


Decision by Thomas J. Flavin, Judicial Officer 
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SUPPLEMENTAL ORDER 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended and supplemented (7 U.S.C. 181 et seq.), an order 
was issued on March 12, 1964, in part, suspending respondent 
as a registrant under the act until he complies with the bonding 
requirements of the act and the regulations issued thereunder. 
Complainant has recommended that such suspension be held in 
abeyance to permit respondent to obtain employment with an- 
other registrant, provided that respondent does not operate in 
any capacity for which bonding under the act is required until 
he has filed the required bonds. 


Accordingly, the suspension of respondent as a registrant 
under the act contained in the order of March 12, 1964, is hereby 
held in abeyance provided that respondent shall not operate in 
any capacity for which bonding under the act is required until 
he has filed the required bonds. The order of March 12, 1964, 
shall remain in full force and effect in all other respects. 


(No. 9263) 


FRANK HOELSCHER v. AMERICAN HEREFORD FARMS, INC. P&S 
Docket No. 3020. Decided August 6, 1964. 


Breach of Contract—Damages 


Damages are awarded to buyer against seller for breach of contract in 
delivering low quality calves of mixed breeds, including some dairy 
breeds, that were sick and underweight. 


Complainant and respondent pro se. Mr. Giles H. Penstone, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on May 15, 1963, it 
is alleged that the complainant ordered, and the respondent 
agreed to deliver, 32 choice Hereford heifer calves for a total 
price of $3,000; that 32 calves were delivered to complainant but 
they were of poor quality, light weight, mixed breeds, unlike 
those which complainant had ordered; that complainant paid 
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the contract price of $3,000 for the calves; and that as a result 
of the failure of respondent to deliver calves as ordered, com- 
plainant has suffered damages in the amount of $1,511.25. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ent on October 21, 1963. A copy of the investigative report was 
served upon the complainant on October 23, 1963. 


On October 28, 1963, respondent filed a motion to dismiss and 
requested an oral hearing. On December 4, 1963, the presiding 
officer properly denied the motion to dismiss and gave the re- 
spondent an opportunity to file an answer to the complaint within 
20 days after service of the presiding officer’s ruling on the 
motion, which was served upon the respondent on December 7, 
1963. On December 26, 1963, respondent filed an answer admit- 
ting that the complainant had ordered 32 heifers from the re- 
spondent and had paid the contract price therefor but denying 
all other allegations in the complaint. Respondent further alleges 
that the complaint fails to state a cause of action or a claim on 
the basis of which relief can be granted, that the complaint fails 
to show any violation of the Act, and that the calves delivered 
conformed to the representations made in respondent’s advertise- 
ment. A copy of the answer was served upon the complainant 
on January 9, 1964. 


An oral hearing was held at National Stock Yards, Illinois, on 
March 11, 1964. Giles H. Penstone, Office of the General Counsel, 
United States Department of Agriculture, served as presiding 
officer. Complainant appeared in his own behalf and testified. 
Four other witnesses testified for complainant. No appearance 
was entered by respondent. 


FINDINGS OF FACT 


1. Complainant, Frank Hoelscher, is an individual whose 
address is 12079 Riverview Drive, St. Louis 38, Missouri. 


2. Respondent, American Hereford Farms, Inc., is a Pennsyl- 
vania corporation which at the time of the transaction involved 
herein had its principal place of business at Belle Vernon, Penn- 
sylvania. At the time material herein, respondent was engaged 
in the business of a dealer, buying and selling livestock in com- 
merce for its own account, and was subject to registration under 
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the provisions of the Act. Respondent was registered under the 
provisions of the Act effective July 1, 1963. 


3. Respondent placed advertisements in magazines of nation- 
wide circulation, among which was the Farm Journal. Complain- 
ant read an advertisement appearing in the Farm Journal in 
which respondent offered for sale “quality Hereford beef calves 
.. . delivered free in lots of 25 or more... inoculated. . . ready 
for grass or grain . . . under full written guarantee.” The ad- 
vertised price was $99 per head. 


4. On March 26, 1963, an agent of respondent, during a tele- 
phone conversation with complainant, offered to sell complainant 
32 head of choice Hereford heifer calves weighing approximately 
300 pounds per head for a total price of $3,000. Complainant 
ordered such calves. On March 27, 1963, complainant mailed 
respondent a confirming order and a down payment in the amount 
of $300. 


5. On May 10, 1963, at approximately 3:00 a.m., respondent 
delivered at complainant’s farm near St. Louis, Missouri, 32 head 
of calves. The calves had been shipped from Belle Vernon, Penn- 
sylvania. Before the truck driver would unload the calves, he 
insisted upon being paid the balance of the purchase price, $2,700, 
which complainant paid. Complainant also signed a “bill of sale” 
which stated that he had “received the cattle as listed in good 
health and satisfactory condition upon inspection.” 


6. Complainant did not have an adequate opportunity to inspect 
the calves before he signed the “bill of sale” since they were 
loaded in such a manner that it was impossible to inspect them 
on the truck, and it was still dark when they were unloaded. 


7. One calf was as ordered by complainant; the other 31 ani- 
mals delivered by respondent were of low quality, mixed breeds, 
including some dairy breeds; their average weight was 200 pounds 
and all were sick. They would have graded as “canners,” “cut- 
ters,” or “utility” in quality; 8 of the 31 head showed signs of 
being “dwarfish;” all of them showed signs of acute shipping 
fever; and some had incipient pneumonia. The market value of 
the 31 head of calves was $45 per head. 


8. After complainant had an adequate opportunity to examine 
the calves delivered, he requested both by telephone and by letter 
that an adjustment be made. The request was denied by re- 


spondent. 
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9. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


The evidence establishes that complainant placed an order with 
respondent for 32 head of choice Hereford heifer calves weighing 
approximately 300 pounds per head. Low quality calves of mixed 
breeds, including some dairy breeds, which are sick, and which 
average only 200 pounds, clearly do not conform to the animals 
ordered. The delivery of 31 of such calves by respondent constitu- 
ted a breach of contract. Such breach was an unjust practice by 
respondent in violation of the Act for which reparation may be 
awarded. Newby v. Pat Egan Dairy Farms, 23 A.D. 105 (1964) ; 
Schafer v. Speers Hereford Farms, 23 A.D. 213 (1964). 


The measure of complainant’s damages is the difference, at the 
time and place of delivery, between the market value of calves as 
ordered and the calves delivered. In the absence of other evidence, 
the contract price is considered as the market value of calves as 
ordered. Under the contract, the 31 calves were valued at $2,- 
906.25. The evidence establishes that the market value of the 
31 calves which complainant received was $45.00 per head, or a 
total of $1,395.00. Therefore, it is concluded that complainant 
has been damaged in the amount of $1,511.25. Damages need 
not be established with exactness. It suffices if a reasonable basis 
for their computation is afforded. Eastman Co. v. Southern 
Photo Co., 273 U.S. 359, 379, (1927); Natural Bridge Packing 
Co. v. Ganey, 15 A.D. 818, 823 (1956). 


It should be noted that complainant signed the “bill of sale” 
before he had an adequate opportunity to inspect the animals 
delivered. Therefore, the provision stating that he received the 
cattle in good health and satisfactory condition does not bar 
complainant from establishing that, in fact, the condition of 31 
animals was unsatisfactory and that they were sick. 


The “bill of sale” also provided: 


Seller expressly warrants, in lieu of all other implied 
or express warranties, that he will replace any cattle 
lost within 10 days after delivery to Buyer upon ade- 
quate proof of death within 14 days of delivery, by 
seller’s credit for one-half the purchase price of such 
calf. Naturally, Seller assumes no responsibility for the 
feed, care and veterinary expenses, if any, for maintain- 
ing the cattle after delivery to the Buyer. 
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The order for the 32 calves was placed by complainant in 
reliance on the representations made by respondent regarding 
the animals which it was offering for sale. Respondent gave no 
indication that it would not stand behind the representations 
made. No reference to the disclaimer was made by respondent 
prior to the presentation of the “bill of sale” to complainant for 
his signature. By that time complainant had paid the full pur- 
chase price of the calves. Under these circumstances, the dis- 
claimer will not be given effect and respondent will be held liable 
on the basis of the representations made to complainant. Inter- 
national Harvester Co. v. Bean, 159 Ky. 842, 169 S.W. 549 (1914) ; 
Davis Motors, Dodge & Plymouth Co. v. Avett, 294 S.W. 2d 882 
(Tex. Civ. App. 1956); Henningsen v. Bloomfield Motors, Inc., 
32 N.J. 358, 161 A. 2d 69 (1960). 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $1,511.25, plus interest 
thereon at the rate of 5 percent per annum from June 1, 1963, 
until paid. 


Copies hereof shall be served upon the parties. 


(No. 9264) 


WILLIAM E. BUNDY v. AMERICAN HEREFORD FARMS, INC. P&S 
Docket No. 3127. Decided August 6, 1964. 


Breach of Contract—Damages—Default 


The failure of respondent to file an answer constitutes admission of the 
facts alleged in the complaint. Damages awarded against respondent 
in amount claimed for delivering sick and underweight animals in 
breach of contract. 


Complainant pro se. Mr. J. Robert Franks, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In an informal complaint filed on Novem- 
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ber 22, 1963, and a formal complaint filed on January 10, 1964, 
it is alleged that complainant ordered from respondent 100 head 
of heifer calves averaging 400 pounds; that respondent delivered 
100 head of heifer calves which averaged less than the specified 
weight and most of which were sick; that two calves died within 
10 days after delivery; and that complainant was damaged in the 
amount of $299.75 for which complainant seeks reparation. 


A copy of the formal complaint and a copy of the investigative 
report, prepared by the Packers and Stockyards Division of the 
Department and filed in this proceeding pursuant to section 202.40 
of the rules of practice (9 CFR 202.40), were served upon re- 
spondent on February 27, 1964. A copy of the investigative 
report was served upon complainant on February 24, 1964. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service, and that sections 202.39 through 202.58 of 
the rules of practice are applicable to reparation proceedings 
(9 CFR 202.39-202.58). Respondent was also informed that 
failure to file an answer constitutes a waiver of oral hearing and 
an admission of the facts alleged in the complaint (9 CFR 202.41 
(c)). Notwithstanding such notice of the applicable provisions 
of the rules of practice, respondent has not filed an answer. The 
issuance of an order is authorized, therefore, without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, William E. Bundy, an individual whose ad- 
dress is Route #1, Waverly, Nebraska, is engaged in farming 
and raising livestock. 


2. Respondent, American Hereford Farms, Inc., is a Kansas 
corporation which at the time of the transaction involved herein 
had its principal place of business at Tonganoxie, Kansas. Dur- 
ing such time, respondent was engaged in the business of a dealer, 
buying and selling livestock in commerce for its own account, 
and was registered with the Secretary of Agriculture so to 
operate. 


3. On October 19, 1963, complainant ordered from respondent, 
by telephone, 100 head of polled or dehorned heifer calves which 
would average 400 pounds when shipped. The purchase price 
was $109.00 per head. 
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4. On October 28, 1963, respondent delivered 100 head of cattle 
at complainant’s farm near Waverly, Nebraska. The animals 
had been shipped by respondent from Tonganoxie, Kansas. Com- 
plainant paid respondent the purchase price, $10,900.00. When 
the calves were delivered it was dark and complainant did not 
have an adequate opportunity to inspect the animals before he 
paid the purchase price. 


5. Most of the 100 calves delivered by respondent were sick 
and some had horns. The calves were of low grade, and they 
averaged only 393 pounds when shipped by respondent. 


6. Although they were treated by a veterinarian, two of the 
calves died within 10 days after delivery from an illness they 
had at the time of delivery. 


7. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


The failure of respondent to file an answer to the complaint 
constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint, as provided in the rules of practice 
(9 CFR 202.41(c)). 


Complainant placed an order with respondent for 100 head of 
polled or dehorned heifer calves which would average 400 pounds 
when shipped. The calves shipped averaged less than the specified 
weight and two of the calves were so sick upon delivery that they 
died within ten days. The delivery of such calves by respondent 
constituted a breach of contract and a violation of the Act for 
which reparation may be awarded. Schaefer v. Speers Hereford 
Farms, 23 A.D. 213 (1964); Newby v. Pat Egan Dairy Farms, 
23 A.D. 105 (1964). 


Complainant claims damages on the basis of the difference in 
weight between the animals ordered and those delivered. Com- 
plainant ordered calves which would average 400 pounds when 
shipped. The calves shipped by respondent averaged only 393 
pounds. In the absence of another guide, the contract price is 
considered as the market value. Under the contract of the parties, 
a 400 pound calf was valued at $109.00 or approximately $27.25 
per hundredweight. Accordingly, it is found that in connection 
with the 98 surviving calves complainant has been damaged to 
the extent of $186.93 as a result of respondent’s failure to ship 
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calves of the weight ordered. Damages need not be established 
with exactness. It suffices if a reasonable basis for their compu- 
tation is afforded. Eastman Co. v. Southern Photo Co., 273 U.S. 
359, 379 (1927) ; Natural Bridge Packing Co. v. Ganey, 15 A.D. 
818, 823 (1956). 


Complainant also claims damages in the total sum of $112.82 
in connection with the two calves which died. Complainant paid 
$218.00 for these two calves. Since they died within ten days 
after delivery as a result of a sickness they had at the time they 
were received by complainant, it is concluded that their value at 
such time was negligible, and complainant’s claim should be 
allowed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $299.75, with interest 
thereon at the rate of 5 per cent per annum from November 1, 
1963, until paid. 


Copies hereof shall be served upon the parties. 


(No. 9265) 


ARTHUR PAULY v. AMERICAN HEREFORD FARMS, INC. P&S Docket 
No. 3131. Decided August 6, 1964. 


Breach of Contract—Damages—Default 


The failure of respondent to file an answer is deemed an admission of the 
facts alleged in the complaint. Damages are awarded against respondent 
in the amount claimed for delivering low grade and underweight animals 
in breach of contract. 


Complainant pro se. Mr. J. Robert Franks, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on August 21, 1963, 
it is alleged that, in reliance upon representations by respondent, 
complainant ordered from respondent 12 choice Hereford feeder 
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steers weighing approximately 300 pounds per head; that re- 
spondent delivered 12 common grade steers which averaged only 
195 pounds; and that complainant has been damaged in the 
amount of $579.60 for which complainant seeks reparation. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ent on December 19, 1963. A copy of the investigative report was 
served upon complainant on December 19, 1963. 


At the time of the service of the complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service, and that sections 202.39 through 
202.58 of the rules of practice are applicable to reparation pro- 
ceedings (9 CFR 202.39-202.58). Respondent was also informed 
that failure to file an answer constitutes a waiver of oral hearing 
and an admission of the facts alleged in the complaint (9 CFR 
202.41(c)). Notwithstanding such notice of the applicable pro- 
visions of the rules of practice, respondent has not filed an answer. 
The issuance of an order is authorized, therefore, without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, Arthur Pauly, an individual whose address 
is 6530 Big Hand Road, St. Clair, Michigan, is engaged in farm- 
ing and raising livestock. 


2. Respondent, American Hereford Farms, Inc., is a Pennsyl- 
vania corporation which at the time of the transaction involved 
herein had its principal place of business at Belle Vernon, Penn- 
sylvania. At such time, respondent was engaged in the business 
of a dealer, buying and selling livestock in commerce for its own 
account, and was registered with the Secretary of Agriculture 
so to operate. 


3. In response to an inquiry by complainant, respondent wrote 
him a letter, stating in part: 


We have available at this time heifers, steers, and bulls 
which we believe to be of excellent grade. ... 


The price of these calves is $99 per head and minimum 
load of ten (10) head delivered to your farm. Demand 
sets the weight at which all of these top calves are sold 
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each year and the weights are now approximately 300 
pounds. These calves are blocky and well marked. 
ok + * 


The letter was intended to give the impression, and was under- 
stood by complainant to indicate, that the calves respondent would 
ship pursuant to an order would weigh approximately 300 pounds 
and would grade as choice. 


4. On the basis of the representations made by respondent in 
its letter, complainant, on April 25, 1963, ordered 10 Hereford 
feeder steer calves at a price of $99.00 per head. Complainant’s 
order was accompanied by a down payment in the amount of 
$99.00. On May 22, 1963, complainant increased his order to 12 
steers. 


5. On June 3, 1963, 12 head of cattle were delivered at com- 
plainant’s farm near St. Clair, Michigan. The animals had been 
shipped by respondent from Belle Vernon, Pennsylvania. Com- 
plainant paid the balance of the purchase price, $1,089.00, by 
postal money order. 


6. On June 10, 1963, complainant weighed the 12 steers and 
they weighed a total of 2340 pounds, an average of 195 pounds. 
The calves weighed no more than this at the time of delivery. 
They would have graded as common, and their market value was 
$25.00 per hundredweight at that time. 


7. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


The failure of respondent to file an answer to the complaint 
constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint, as provided in the rules of practice 
(9 CFR 202.41(c)). 


Complainant placed an order with respondent for 12 Hereford 
feeder steer calves in reliance upon representations that the ani- 
mals which would be shipped to him would weigh approximately 
300 pounds and would grade as choice. The animals shipped by 
respondent averaged no more than 195 pounds upon delivery and 
would have graded as common. The delivery of such calves by 
respondent constituted a breach of contract and a violation of 
the Act for which reparation may be awarded. Schaefer v. Speers 
Hereford Farms, 23 A.D. 213 (1964) ; Newby v. Pat Egan Dairy 
Farms, 23 A.D. 105 (1964). 
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The measure of complainant’s damages is the difference, at 
the time and place of delivery, between the market value of calves 
as ordered and the calves delivered. The steer calves which the 
respondent delivered to the complainant would have graded as 
common, and they had a market value of $25.00 per hundred- 
weight. When delivered the 12 calves weighed no more than a 
total of 2340 pounds. Based on the total weight of 2340 pounds, 
the market value of the 12 steer calves complainant received was 
$585.00. In the absence of another guide, the contract price is 
considered as the market value of calves as ordered. Under the 
contract of the parties, the calves ordered were valued at $99.00 
per head or a total of $1188.00. Therefore, it is concluded that 
complainant’s claim for damages in the amount of $579.60 should 
be allowed. Damages need not be established with exactness. It 
suffices if a reasonable basis for their computation is afforded. 
Eastman Co. v. Southern Photo Co., 273 U.S. 359, 379 (1927) ; 
Natural Bridge Packing Co. v. Ganey, 15 A.D. 818, 823 (1956). 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $579.60, plus interest 
thereon at the rate of 5 percent per annum from July 1, 1963, 
until paid. Copies hereof shall be served upon the parties. 


(No. 9266) 


MASON DIXON LIVESTOCK MARKET, INC. v. NATHAN WEINBERG. 
P&S Docket No. 3054. Decided August 10, 1964. 


Disputed Amount—Accord and Satisfaction—Not Established 
Where there are two separate transactions in only one of which the amount 


due is in dispute, the payment of the undisputed claim does not bar 
recovery on the disputed claim. 


Complainant and respondent pro se. Miss Eva Reifenberg, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
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referred to as the Act. In a complaint filed on June 25, 1963, 
complainant seeks an award of reparation in the amount of 
$197.29, alleging that this amount represents the balance due on 
the purchase price of 15 head of livestock sold to Nathan Wein- 
berg by complainant at Mason Dixon Livestock Market, Inc., 
Stewartstown, Pennsylvania, on May 27, 1963, at a total price 
of $1,672.00. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in the proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon the re- 
spondent on October 24, 1963. A copy of the investigative report 
was served upon complainant on October 2, 1963. 


Respondent Weinberg filed an answer on November 15, 1963, 
in which he denied the allegations of the complaint and requested 
an oral hearing. A copy of such answer was served upon com- 
plainant on November 23, 1963. 


An oral hearing was held at Baltimore, Maryland, on February 
26, 1964, commencing at 10 a.m., before the Presiding Officer, 
Eva Reifenberg, Office of the General Counsel, United States 
Department of Agriculture. Clarence H. Hulshart, president and 
manager of complainant, Mason Dixon Livestock Market, Inc., 
appeared for complainant. Respondent Weinberg appeared in 
person. Clarence A. Hulshart testified on behalf of complainant. 
Respondent testified on his own behalf and introduced one exhibit 
into evidence. 


FINDINGS OF FACT 


1. Complainant, Mason Dixon Livestock Market, Inc., R.D. #1, 
Stewartstown, Pennsylvania, was at all times material herein, 
engaged in the business of a dealer, buying and selling livestock 
in commerce for its own account, and was at all times material 
herein so registered with the Secretary of Agriculture. 


2. Respondent, Nathan Weinberg, an individual residing at 
5418 Linnview Avenue, Baltimore, Maryland, was at all times 
material herein, engaged in the business of a dealer, buying and 
selling livestock in commerce for his own account, and was at all 
times material herein so registered with the Secretary of Agri- 
culture. 
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8. The Mason Dixon Livestock Market, Inc. stockyard, 
Stewartstown, Pennsylvania, hereinafter called the stockyard, 
was at all times material herein, a posted stockyard subject to 
the provisions of the Act. 


4, On May 20, 19638, and again on May 25, 1963, respondent 
was shown a lot of 15 heifers at the stockyard. On the latter 
date, he informed B. H. Thompson, an employee of complainant, 
that he could use the heifers at the Baltimore Livestock Auction 
Market, Inc., West Friendship, Maryland, hereinafter called the 
auction market. 


5. On May 27, 1963, at the direction of B. H. Thompson, the 
15 heifers were weighed to respondent at the stockyard at a total 
price of $1,672.00. The heifers were then consigned to respondent 
at the auction market at West Friendship, Maryland, where they 
arrived on the morning of May 27, 1963, were inspected by re- 
spondent, and later that day were sold for his account. 


6. On May 27, 1963, respondent received a check in the amount 
of $1,474.71, drawn on the custodial account of the auction mar- 
ket, which check represented the net proceeds from the sale of 
the 15 heifers. Respondent, on the evening of May 27, 1963, pre- 
sented the check, bearing his endorsement, to B. H. Thompson 
at the stockyard. Shortly thereafter, respondent was billed by 
complainant in the amount of $197.29, which amount represents 
the difference between the sale price of the heifers and the amount 
of the above-mentioned check. 


7. On June 4, 1963, respondent issued a check to complainant 
in the amount of $758.47 in payment for three heifers purchased 
by respondent from complainant in a transaction prior to and 
separate and distinct from the transaction which gave rise to 
this reparation proceeding. In the lower left hand corner of 
said check respondent wrote “all accounts in full”. Complainant 
deposited the check in its bank account shortly after receipt 
thereof, accepting it as payment for the three heifers purchased 
prior to the May 27, 1963 transaction. 


8. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Respondent denied at the oral hearing that he had purchased 
the cattle in question. He testified that he had only agreed to see 
Allan Driver at the auction market in an effort to place the cattle 
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with Driver for shipment “out West.” However, complainant’s 
employee, B. H. Thompson, who handled the transaction for com- . 
plainant, stated in a sworn statement that respondent had said 
that he [respondent] could use the 15 heifers at the auction mar- 
ket at West Friendship. The evidence bears out the contention 
of complainant that respondent purchased the cattle for his own 
account. The respondent was informed, on May 27, 1963, that 
the cattle had arrived at the auction market and were consigned ; 
to him. He then inspected them but made no effort to disclaim 
ownership or to prevent their sale for his account. Respondent 
can hardly be heard to say he was unaware that the cattle con- 
signed to him would be sold for his account. In answer to a ques- 
tion by the presiding officer at the hearing, respondent stated 
that “that is all they do over there, sell at auction, that is an 
auction market.” Nor does respondent’s version of the trans- 
action gain in credibility by his admitted failure to contact Driver 
in an effort to aid complainant in disposing of the heifers. From 
all the evidence on the question, it is concluded that the respond- t 
ent purchased the 15 head of cattle from complainant on May 27, 
1963. } 


Respondent, on the evening of May 27, 1963, presented a check 
to complainant bearing respondent’s endorsement, which check 
had been issued to respondent by the auction market in payment 
of the net proceeds due respondent as consignor of the 15 head. 
The check, in the amount of $1,474.71, was a total of $197.29 
less than the amount due complainant from respondent for the 
15 heifers. Respondent’s failure to pay complainant the full pur- ? 
chase price of livestock purchased in commerce at the stockyard 
is an unjust and unreasonable practice in violation of the Act. 
Liberty Mills Livestock Auction, Inc. v. Dean Butler, 22 A.D. 86 
(1963) ; Sawyer Livestock Co. v. Berklund, 22 A.D. 88 (19638) ; 
Winter Livestock Commission Company v. George W. Scott and 
Louise M. Scott, d/b/a Trinidad Livestock Commission Company, 5 
20 A.D. 214 (1961). 
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During the month of May, 1963, sometime prior to the trans- j 
action which gave rise to this proceeding, respondent purchased 
a lot of three heifers from complainant. However, respondent 
did not pay complainant the purchase price thereof until June 4, } 
1963. On the latter date, respondent issued a check to complain- 
ant in the amount of $758.47, the purchase price of the three 
heifers. On the check respondent wrote “all accounts in full.” } 
The evidence discloses that complainant accepted the check in 
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payment for the three heifers without relinquishing its claim for 
the balance of the purchase price due from respondent for the lot 
of 15 heifers. Payment by check on which have been written 
words such as those added by respondent in this instance, coupled 
with retention of the check and cashing thereof by the creditor, 
may constitute an accord and satisfaction, discharging the claim 
in its entirety. This result has often been reached in cases in 
which the amount due is in dispute. Winter Cigar Co. v. Berman, 
67 Colo. 487, 186 P. 285 (1919); Samuels v. E. F. Drew & Co., 
7 F. 2d 764 (D.C. S.D.N.Y. 1924) ; Marsh v. State Highway De- 
partment, 216 Ga. 54, 114 S.E. 2d 411 (1960); See also C. A. 
Baltzley v. Allen Swenson, 19 A.D. 308 (1960). This may be so 
even though the creditor was unaware that cashing of the check 
would result in the discharge of his entire claim. Janci v. Cerny, 
287 Ill. 359, 122 N.E. 507 (1919); First Nat. Bank v. White- 
Dulaney Co., 123 Wash. 220, 212 P. 262 (1923); J. H. Arnold & 
Co. v. Gibson, 216 Ala. 314, 113 So. 25 (1927). However, when 
there are two claims dependent on different facts or, as here, two 
separate transactions, in only one of which the amount due is 
in dispute, the payment of the undisputed claim does not bar 
recovery on the disputed claim. Keene v. Gauen, 22 F. 2d 723 
(5th Cir. 1927). To allow a debtor to impose a condition that 
the creditor must, in order to obtain what is admittedly due him, 
agree to forego a claim which is in dispute, is to allow him to 
use unwarranted economic coercion. Such a condition is void. 
The creditor may take the payment admittedly due him free of 
the void condition which the debtor has sought to impose. Whit- 
taker Chain Tread Co. v. Standard Auto Supply Co., 215 Mass. 
204, 103 N.E. 695 (1913). The payment of an admitted liability 
is not a consideration for an accord and satisfaction of another 
independent liability. Manse v. Hossington, 205 N.Y. 33, 98 N.E. 
203 (1912) ; Helms & Willis v. Unicoi County, 166 Tenn. 639, 64 
S.W. 2d 200 (1933); Fire Insurance Association, Limited v. 
Wickham, 141 U.S. 564 (1891). It is concluded, therefore, that 
complainant’s retention of the check in the amount of $758.47 did 
not operate as a discharge of respondent’s liability to complainant 
for the difference between the price at which respondent pur- 
chased the 15 heifers from complainant and the amount which 
he paid complainant on the account on May 27, 1963. Complainant 
is therefore entitled to reparation in the amount of $197.29, the 
outstanding balance of the purchase price. 
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ORDER 


Respondent, Nathan Weinberg, shall pay the complainant, 
Mason Dixon Livestock Market, Inc., within 30 days from the 
date hereof, the sum of $197.29 with interest thereon at the rate 
of 5% per annum from June 1, 1963, until paid. 


Copies hereof shall be served upon the parties. 


(No. 9267) 


In re BILLY T. ADAMS. P&S Docket No. 3067. Decided August 
11, 1964. 


Prior Order Amended 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended and supplemented (7 U.S.C. 181 et seq.), an order 
was issued on April 13, 1964 (23 A.D., 422) suspending respond- 
ent as a registrant under the act for a period of 30 days and there- 
after until he demonstrates that he is no longer insolvent. Com- 
plainant has recommended that such suspension be held in abey- 
ance to permit respondent to obtain employment in the livestock 
industry, provided that respondent does not operate in any ca- 
pacity for which registration under the act is required and in 
which he would incur personal financial obligation until he has 
demonstrated that he is no longer insolvent. 


Accordingly, the suspension of respondent as a registrant under 
the act contained in the order of April 13, 1964, is hereby held 
in abeyance provided that respondent shall not operate in any 
capacity for which registration under the act is required and in 
which he would incur personal financial obligation until he has 
demonstrated that he is no longer insolvent. The order of April 
18, 1964, shall remain in full force and effect in all other respects. 
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(No. 9268) 


GARLAND C. HOUCK AND WALON HOUuCK, d/b/a KARNES COUNTY 
LIVESTOCK EXCHANGE v. LESTER DAVIS, et al. P&S Docket No. 
2949. Decided August 12, 1964. 


Failure to Pay—Liability of Agent and Principal 


Agent of undisclosed principal liable for purchase price of cattle bought in 
his name at auction; undisclosed principal also liable since the pur- 
chase was made for principal’s account on his order. 


Mr. H. H. Schuenemann, of Kenedy, Texas, for complainants. Mr. Thomas 
A. Kendall, of George West, Texas, for respondent Lester Davis. Skelton, 
Bowmer & Courtney, of Burleson, Texas, for Valley Stockyard Company, 
Inc. Respondents Phil Hoge, Earl Cotter, and Chester Cotter, pro se. 
Mr. W. A. Bolding, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. An informal complaint was filed Septem- 
ber 21, 1962, and a formal complaint was filed January 24, 1963, 
in which complainants seek reparation in the sum of $3,634.30 
alleging that 41 head of cattle were purchased by Lester Davis 
at the Karnes County Livestock Exchange on September 6, 1962; 
that these cattle were “billed by buyer’s statement to Valley Stock 
Yards, Mercedes, Texas, c/o Phil Hoge”; that the cattle were de- 
livered to a driver operating a Valley Livestock Trucking Com- 
pany truck; and that complainants have not been paid for the 


cattle. 


Copies of the formal complaint and the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon the re- 
spondents by certified mail. A copy of the investigative report 
was served upon the complainants. 


Respondent Lester Davis filed an answer denying liability to 
complainants and alleging that he “bid in 41 head of cattle for 
Phil Hoge in care of Valley Stock Yards, Mercedes, Texas, and 
that he did not bid them in for Valley Stock Yards, Mercedes, 
Texas, in care of Phil Hoge. That Complainants Garland C. 
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Houck and Walon Houck were aware of this fact as it was dis- 
cussed and agreed to by and between” complainants and respond- 
ent Davis. Said respondent requested an oral hearing. 


Respondent Phil Hoge filed an answer alleging that he and 
respondent Davis as partners are liable to complainants for the 
purchase price of the cattle. 


Respondents Earl Cotter and Chester Cotter, doing business 
as Valley Stock Yards, filed an answer denying liability to com- 
plainants. 


An answer was filed by the Valley Stock Yard Company, Inc., 
and by Dan Steakley “individually and as former president and 
sole distributee of the assets of Valley Stock Yard Company, Inc.” 
It is alleged therein that at the time of the transaction involved 
in this proceeding neither Lester Davis nor Phil Hoge “had any 
authority to buy cattle or create any debt on behalf of the cor- 
poration.” It is further alleged that on November 7, 1962, the 
corporation was dissolved. 


An oral hearing was held in George West, Texas on January 13, 
1964, before the Presiding Officer, W. A. Bolding, Office of the 
General Counsel, United States Department of Agriculture. Com- 
plainants were represented by counsel. Respondents Lester Davis 
and Valley Stock Yard Company, Inc., were also represented by 
counsel. Five witnesses testified: Garland C. Houck, Lester Davis, 
Phil Hoge, Earl Cotter, and Dan Steakley. Briefs were filed by 
complainants and respondents Davis and Valley Stock Yard Com- 
pany, Inc. 


FINDINGS OF FACT 


1. Complainants, Garland C. Houck, and Walon Houck, partners 
doing business as Karnes County Livestock Exchange, Kenedy, 
Texas, at the time material herein, were engaged in the business 
of a market agency and were registered under the Act with the 
Secretary of Agriculture to buy and sell livestock on a commission 
basis at the Karnes County Livestock Exchange stockyard, a 
posted stockyard subject to the provisions of the Act, hereinafter 
referred to as the stockyard. 


2. Respondent Lester Davis, Box 645, George West, Texas, 
is an individual who at the time material herein was engaged in 
the business of a dealer, as defined in the Act. 
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3. Respondent Phil Hoge, Box 804, Mercedes, Texas, is an 
individual who at the time material herein was engaged in the 
business of a dealer, as defined in the Act. 


4. Respondents Earl Cotter and Chester Cotter, partners doing 
business as Valley Stock Yards, were at the time material herein 
registered under the Act with the Secretary of Agriculture as a 
market agency and dealer. 


5. Respondent Valley Stock Yard Company, Inc., Box 175, 
Mercedes, Texas, was at the time material herein a corporation 
registered under the Act with the Secretary of Agriculture as a 
market agency and dealer. Prior to July 9, 1962, respondent 
Lester Davis was a vice-president and respondent Phil Hoge was 
secretary-treasurer of said corporation. On that date said re- 
spondents resigned as officers of the corporation. At the time 
of the transaction involved in this proceeding, neither of said 
respondents had authority to purchase cattle for the corporation. 
The corporation leased its livestock auction market at Mercedes, 
Texas, to respondents Earl and Chester Cotter in July, 1962. The 
corporation was dissolved on November 7, 1962, and its assets 
were distributed to Dan Steakley, its former president. 


6. On September 6, 1962, at an auction sale conducted by com- 
plainants at the stockyard, respondent Davis purchased 41 head 
of cattle in his own name for $3,593.30. At the time of the auction 
complainants did not know for whose account respondent Davis 
was buying the cattle. After the auction sale, said respondent 
instructed complainants to bill the cattle to Valley Stock Yards, 
Mercedes, Texas, c/o Phil Hoge. 


7. The cattle were purchased by respondent Davis as agent for 
respondent Hoge. At Davis’ request, in accordance with the 
custom of the livestock trade, complainants advanced the sum of 
$41 to him which was the compensation which Phil Hoge had 
agreed to pay to Davis for his services in connection with the 
purchase of the 41 head of cattle. 


8. The cattle were delivered to Hoge. Forty head were sold 
for his account at auction by respondents Earl and Chester Cotter 
at Mercedes, Texas. The net proceeds of the sale were paid to 
respondent Phil Hoge. 


9. Complainants have not been paid any amount in connection 
with the sale of the 41 head of cattle on September 6, 1962. 
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10. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


Complainants have not been paid with respect to the sale of 
the 41 head of cattle on September 6, 1962. A failure to pay in 
connection with a purchase of livestock in commerce at a posted 
stockyard constitutes an unjust practice in violation of the Act 
on the basis of which reparation may be awarded. Billings Live 
Stock Commission Company, Inc. v. Howell, 22 A.D. 793 (1963) ; 
Dinesen v. Hitchcock, 23 A.D. 524 (1964). The cattle were pur- 
chased at auction by respondent Davis in his own name. Accord- 
ingly, said respondent is liable to the complainants in this pro- 
ceeding. Respondent Hoge is also liable since the purchase was 
made for his account on his order. Schnell Livestock Market, Inc. 
v. Martin Livestock Sales, Inc., 22 A.D. 388 (1963). Cf. Jos. 
Melnick Bg. & Loan Ass’n. v. Melnick, 64 A. 2d 773, 776 (1949). 


No violation of the Act on the part of the Valley Stock Yard 
Company, Inc., or respondents Earl and Chester Cotter d/b/a 
Valley Stock Yards, was established. None of said respondents 
had authorized Davis or Hoge to purchase the livestock for the 
account of either the partnership or the corporation. Prior to 
the transaction in question, Davis had informed complainants 
that he was no longer working for the corporation. It does not 
appear that complainants sold the cattle to Davis with the ex- 
pectation that the partnership or the corporation would pay for 
them. On the basis of all of the foregoing, it is concluded that 
the complaint should be dismissed as to respondent Valley Stock 
Yard Company, Inc., and respondents Earl] and Chester Cotter. 


ORDER 


Within 30 days from the date of this order, respondents Lester 
Davis and Phil Hoge shall jointly and severally pay to the com- 
plainants, as reparation, the sum of $3,634.30, with interest there- 
on at the rate of 5% per annum from October 1, 1962, until paid. 


The complaint is hereby dismissed as to respondent Valley 
Stock Yard Company, Inc., and respondents Earl Cotter and 
Chester Cotter, d/b/a Valley Stock Yards. 


Copies hereof shall be served upon the parties. 
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(No. 9269) 


WALTER H. ROCKMAN v. AMERICAN HEREFORD FARMS, INC. P&S 
Docket No. 3276. Decided August 17, 1964. 


Breach of Contract—Damages—Default 


Respondent’s failure to file an answer constitutes an admission of the facts 
alleged in the complaint. Damages are awarded against respondent 
for breach of contract in delivering steers that were not purebred and 


calves that were not registered. 


Complainant pro se. Mr. J. Robert Franks, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. The proceeding was instituted by a com- 
plaint filed January 16, 1964, in which complainant seeks an 
award of reparation in the amount of $2,770.00, alleging that 
he ordered from respondent thirty-six head of calves and that 
respondent delivered calves which did not conform to his spe- 
cifications. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ent on March 24, 1964. A copy of the investigative report was 
served upon complainant on March 16, 1964. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that a failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 
such notice of the applicable provisions of the rules of practice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Walter H. Rockman, an individual whose 
address is 41703 Denise Street, Fremont, California, was at all 
times material herein engaged in farming. 
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2. Respondent, American Hereford Farms, Inc., Heber City, 
Utah, was at all times material herein a corporation registered 
with the Secretary of Agriculture as a dealer to buy and sell live- 
stock in commerce for its own account. 


3. Complainant and respondent entered into a contract in 
commerce by the terms of which complainant agreed to purchase 
and respondent agreed to sell 25 head of registered, polled Here- 
ford heifers, one registered polled Hereford bull, nonrelated to 
the heifers, and ten purebred polled Hereford steers. 


4. On November 15, 1963, after dark, respondent delivered at 
complainant’s farm in California, 36 head of cattle. None of the 
calves was registered and the steers were not purebreds. The 
average weight of the cattle delivered was 300 pounds and 
many of them were not polled. The calves delivered would have 
graded as good. 


5. At the time of delivery, the market value of the heifers sent 
by respondent was $23.00 per hundredweight and the market 
value of the other 11 animals was $25.00 per hundredweight. 


6. The agreed purchase price of $3,850.00 was paid by com- 
plainant to respondent. 


7. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


The failure of respondent to file an answer to the complaint 
constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint, as provided in the rules of prac- 
tice (9 CFR 202.41). 


The animals delivered by respondent were not as ordered by 
complainant. The delivery of such animals constituted a breach 
of contract by the respondent. The breach was an unjust prac- 
tice in violation of the Act for which complainant should be 
awarded reparation. 


The measure of complainant’s damages is the difference be- 
tween the market value, at the time and place of delivery, of 
the cattle sent by respondent and of cattle conforming to the 
contract. In the absence of another guide, the contract price 
($3,850.00) is considered as the market value of cattle conform- 
ing to the contract. It appears that the calves delivered would 





ALVIN HAHLWEG, et al. v. AMERICAN HEREFORD FARMS 945 
Cite as 23 A.D. 945 


have graded as good. According to the Market News Branch 
reporting service of this Department, good heifer calves weigh- 
ing 300 pounds were selling for $23.00 per hundredweight at 
Stockton, California, on November 15, 1963, and good steer calves 
of the same weight, at $25.00 per hundredweight. On the basis 
of the reported prices, it is found that the calves delivered to 
complainant had a market value of $2,550.00. While complain- 
ant valued the calves delivered at $30.00 per head, his appraisal 
is found to have been too low. On the basis of all of the fore- 
going, it is concluded that respondent should be ordered to pay 
to complainant as reparation the sum of $1,300.00. 


ORDER 


The respondent shall pay to the complainant, within 30 days 
from the date hereof, the sum of $1,300.00 with interest thereon 
at the rate of five per cent per annum from December 1, 1963, 
until paid. 


Copies hereof shall be served upon the parties. 


(No. 9270) 


ALVIN HAHLWEG AND HARLEY HAHLWEG, d/b/a HAHLWEG Bros. 
v. AMERICAN HEREFORD FARMS, INC. P&S Docket No. 3024. 
Decided August 18, 1964. 


Breach of Contract—Damages 


Damages are awarded against respondent for delivering animals that were 
underweight, of low quality and of mixed breeds, in breach of contract. 


Complainants and respondent pro se. Mr. Giles H. Penstone, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. Complainants filed an informal complaint 
on August 9, 1963, and a formal complaint on September 19, 
1963. Complainants alleged that, on the basis of representations 
made by respondent, they ordered 75 calves from it; that 75 ani- 
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mals were delivered to complainants but they were not of the 
weight, type or quality ordered; that complainants paid the con- 
tract price of $9,225.00 prior to delivery; and that they have 
suffered damages in the amount of $5,060.10. 


Copies of the formal complaint and the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in the proceeding pursuant to section 202.40 of 
the Rules of Practice (9 CFR 202.40), were served upon respond- 
ent on October 22, 1963. A copy of the investigative report was 
also served on the complainants. 


On October 28, 1963, respondent filed a motion to dismiss and 
requested an oral hearing. On December 10, 1963, the presid- 
ing officer, properly denied the motion to dismiss and gave the 
respondent an opportunity to file an answer to the complaint 
within 20 days after service of the presiding officer’s ruling on 
the motion. The ruling on the motion was served upon the 
respondent on December 13, 1963, and on December 27, 1963, 
respondent filed an answer which admitted that the complain- 
ants had bought 75 calves from the respondent and paid the full 
purchase price and denied all other allegations in the complaint. 
Respondent further alleged that the complaint failed to state a 
cause of action or a claim on the basis of which relief could be 
granted, and that the complaint failed to show any violation 
of the Act. Respondent specifically denied that it made any repre- 
sentations as to the weight of the animals which would be deliv- 
ered, denied that the animals delivered had any sickness other 
than shipping fever, and denied that the livestock delivered was 
not of the weight, type or quality ordered. A copy of the answer 
was served on the complainants on January 10, 1964. 


An oral hearing was held at Columbus, Nebraska, on March 
18, 1964, before Giles H. Penstone, Office of the General Coun- 
sel, United States Department of Agriculture, who served as 
presiding officer. Complainants were represented by counsel and 
testified. No appearance was entered by the respondent. 


FINDINGS OF FACT 


1. Complainants, Alvin Hahlweg and Harley Hahlweg, doing 
business as Hahlweg Bros., are individuals whose address is 
Route, 1 Hastings, Nebraska. 


2. Respondent, American Hereford Farms, Inc., Belle Vernon, 
Pennsylvania, is a Pennsylvania corporation which at the time 
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of the transaction involved herein was a dealer engaged in the 
business of buying and selling livestock in commerce for its own 
account, and was subject to registration under the provisions of 
the Act. Respondent was registered effective July 1, 1963, under 
the provisions of the Act. 


3. Complainants saw an advertisement in the Farm Journal 
which stated, in part: 


America’s finest! 
Hereford $99 per 
Feeders head 
OK oK * * * 
Also Available....The Heavyweights 
at only 24 dollars per hundredweight 
over our 99 dollar Hereford feeders. 


Write or call 
for complete 
information 
today! ° 
Complainants requested additional information and received a 
letter from respondent reading in part as follows: 


All AA-300 calves are well marked and weigh approxi- 
mately 300 pounds. The price of these success-proved 
calves is $99 per head, guaranteed and delivered free in 
lots of 10 head or more. 

* * * * * 


P.S. Please note the introductory offer on our AA-400 
heavyweights. 


* * * * 


Enclosed with the letter was an announcement reading as 
follows: 


NOW AVAILABLE ... THE HEAVYWEIGHT AA-400 

. an extra 100 pounds at only 24c 
per pound. American Hereford Farms 
are for the first time offering the top 
quality AA-400 steers at just $24 per 
hundred over the field tested and proved 
$99 calves. These AA-400 calves are 
also GUARANTEED . . . INOCULAT- 
ED .. . DELIVERED FREE BY 
TRUCK DIRECT TO YOUR FARM. 














PACKERS AND STOCKYARDS ACT, 1921 
Cite as 23 A.D. 945 


948 





4, On or about June 29, 1963, complainants mailed to respond- 
ent an order calling for delivery of 75 “AA-400” calves for the 
quoted price of $123.00 per head, sending with such order the 
full purchase price, $9,225.00. 


5. On July 15, 1963, respondent delivered 75 animals at com- 
plainants’ farm in Nebraska. At the time of delivery complainants 
were absent. The animals had been shipped by respondent from 
Kansas. 


6. The animals delivered were of mixed breeds and they aver- 
aged 300 pounds. They were thin and very debilitated. Twelve 
of the calves were of very low quality. Many of the calves had 
scours and “pinkeye”. Approximately 13 head had temperatures 
of 105° or more. Three or four of the calves had severe “res- 
piratory trouble.” One of the calves was a stunted two-year old. 
Three of the calves subsequently died. 


7. At the time of delivery the three calves which died were so 
sick that they were worthless, and the market value of the other 
72 animals was a total of $4,968.00. 


8. The veterinary expenses incurred by complainants in con- 
nection with the treatment of the sick calves delivered by re- 
spondent amounted to $303.10. 


9. A complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


The animals delivered to complainants by respondent were not 
as represented. They were not “top quality’ Hereford calves 
weighing close to 400 pounds. The animals delivered were of 
mixed breeds and weighed an average of 300 pounds. Twelve 
were of very low quality. Many were ill and three of the calves 
were so sick that they died. Respondent’s failure to deliver ani- 
mals in accordance with the representations made constituted an 
unjust practice in violation of the Act for which reparation may 
be awarded. Newby v. Pat Egan Dairy Farms, 23 A.D. 105 
(1964). 


The measure of camplainants’ damages is the difference be- 
tween the market value, at the time and place of delivery, of 
calves as represented and of the calves delivered. In the absence 
of another guide, the contract price is considered as the market 
value of the calves as represented. Under the contract, the calves 
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were valued at $123 per head, a total of $9,225.00. The three 
sick calves which died had no value at the time of delivery and 
the other 72 animals delivered had a total market value of $4,- 
968.00. The difference between the market value of the calves 
delivered and the calves respondent purported to sell is $4,257.00. 


In consequence of the sickness of the calves delivered, com- 
plainants incurred veterinary expenses in the sum of $303.10 
and they should be reimbursed by respondent for such expen- 
ditures. However, attorney’s fees are not considered as conse- 
quential damages in reparation proceedings under the Act and 
complainants’ claim in this regard will be disallowed. 


ORDER 


Within thirty days from the date of this order, the respond- 
ent shall pay to the complainants as reparation, the sum of $4,- 
560.10, with interest thereon at the rate of 5% per annum, from 
August 1, 1963, until paid. 


Copies hereof shall be served upon the parties. 


(No. 9271) 


CARL BRUDI v. SPEERS HEREFORD FARMS. P&S Docket No. 3094. 
Decided August 18, 1964. 


Breach of Contract—Damages—Default 


The failure of respondent to file an answer is deemed an admission of the 
facts alleged in the complaint. Damages are awarded against respond- 
ent in the amount claimed for breach of contract in delivering sick and 
underweight livestock. 


Complainant pro se. Mr. Ronald D. Cipolla, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seg.), hereinafter 
referred to as the Act. This proceeding was instituted by an in- 
formal complaint filed on December 20, 1962. Complainant filed 
a formal complaint on January 16, 1963, in which he seeks rep- 
aration in the sum of $2,006.00, alleging that on August 23, 
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1962, he ordered from respondent 150 calves which were to 
weigh 300 pounds or more each, were to be from good to choice 
in quality, and were to be vaccinated for shipping fever; that 
respondent delivered only 148 calves; that the calves delivered 
were not of the quality or weight ordered and had not been vac- 
cinated for shipping fever; that the calves delivered had ship- 
ping fever; that one of the 148 calves was returned to respond- 
ent because it was totally blind; that 15 calves died from ship- 
ping fever; and that he incurred a veterinary expense of $296 
in treating the calves. 


A copy of the formal complaint and a copy of the investiga- 
tive report, prepared by the Packers and Stockyards Division 
of the Department and filed in this proceeding pursuant to sec- 
tion 202.40 of the rules of practice (9 CFR 202.40), were served 
upon respondent on November 19, 1963. A copy of the investi- 
gative report was served upon complainant on November 16, 
1963. 


On December 4, 1963, respondent filed a motion to dismiss the 
complaint and requested an oral hearing. On March 16, 1964, the 
presiding officer properly denied the motion to dismiss and gave 
the respondent an opportunity to file an answer to the complaint 
within 20 days after service of the presiding officer’s ruling on 
the motion. 


At the time of service of the complaint, respondent was noti- 
fied in writing that sections 202.39 through 202.58 of the rules 
of practice governing proceedings under the Act are applicable 
to reparation proceedings (9 CFR 202.39—202.58). Respondent 
was also informed that failure to file an answer constitutes a 
waiver of oral hearing and an admission of the facts alleged in 
the complaint (9 CFR 202.41(c)). Notwithstanding such notice 
of the applicable provisions of the rules of practice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Carl Brudi, an individual whose address is 
Woodbine, Illinois, was at all times material herein engaged in 
farming and raising livestock. 


2. Respondent is a Pennsylvania corporation named American 
Hereford Farms, Inc., Belle Vernon, Pennsylvania, which during 
the period material herein was doing business as Speers Here- 
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ford Farms and was engaged in the business of a dealer buying 
and selling livestock in commerce for its own account. 


3. On August 27, 1962, respondent received an order from 
complainant for 150 calves. The calves ordered were to weigh 
300 pounds or more each, were to be from good to choice in 
quality, and were to be vaccinated for shipping fever. Complain- 
ant sent a down payment of $1,425.00 with his order. 


4. On October 4, 1962, respondent delivered 148 calves at com- 
plainant’s farm in Woodbine, Illinois. The calves had been shipped 
by respondent from Pennsylvania. The calves delivered did not 
weigh 300 pounds or more each; and were not good to choice 
in quality. They had not been vaccinated for shipping fever, and 
they had shipping fever. One of the 148 calves was returned to 
the respondent at the time of delivery because it was totally blind. 
Complainant paid the balance of the purchase price of the 150 
calves ordered, $12,825, by certified check at the time of the 
delivery of the 148 calves. 


5. Fifteen of the calves delivered by respondent subsequently 
died as a result of the shipping fever. 


6. The total veterinary expenses incurred by complainant in 
connection with the treatment of the calves amounted to $296. 
Such expenditure was reasonable and justified under the circum- 
stances. 


7. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


Under the rules of practice, the failure of respondent to file 
an answer is deemed an admission of the facts alleged in the 
complaint (9 CFR 202.41(c)). 


The respondent failed to deliver 150 calves which conformed 
to its contract of sale with complainant. Respondent delivered 
148 calves on October 4, 1962, which did not meet the quality and 
weight requirements of the contract. The calves weighed less 
than 300 pounds each and were not “good to choice” calves. 
None of the calves delivered had been vaccinated for shipping 
fever, as required under the contract, and the animals were suf- 
fering from shipping fever. One of the 148 calves was returned 
to respondent at the time of delivery because it was totally blind. 
Fifteen of the calves subsequently died of the shipping fever. 
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The delivery of such calves constituted a breach of contract 
by the respondent. Such breach was an unjust practice in viola- 
tion of the Act for which complainant should be awarded rep- 
aration. Amandus and Marie Lueck v. Speers Hereford Farms, 
23 A.D. 301 (1964). See Entz v. Frank Standish Co., 22 A.D. 
248 (1963); and Kroenke v. Orner, 21 A.D. 327 (1962). 


In consequence of respondent’s breach of the contract, complain- 
ant incurred veterinary expenses in the sum of $296, and he should 
be reimbursed by respondent for such expenses. The purchase 
price ($95 per head) of the two calves that were never delivered 
and of the calf that was returned because it was totally blind upon 
delivery should be refunded by the respondent. In addition, com- 
plainant suffered damages, with respect to the fifteen calves that 
died of the shipping fever after delivery, to the extent of the dif- 
ference between the purchase price paid and the market value 
of these animals at the time of delivery. See Stanton v. Shakof- 
sky, 2 Ill. App. 2d 527, 119 N.E. 2d 812 (8rd Dist. 1954). Since 
the fifteen calves, although treated by a veterinarian, died as a 
result of a sickness prevalent at the time they were received by 
complainant, it is concluded that their value at the time of deliv- 
ery was negligible, and complainant should be awarded repara- 
tion in the sum of $1,425.00 in this connection. Damages need 
not be established with exactness. It suffices if a reasonable basis 
for their computation is afforded. Eastman Co. v. Southern Photo 
Co., 273 U.S. 359, 379 (1927); National Bridge Packing Co. v. 
Ganey, 15 A.D. 818, 823 (1956). 


On the basis of all of the foregoing, it is concluded that re- 
spondent should be ordered to pay reparation in the total sum 
of $2,006.00. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $2,006.00, plus interest 
thereon at the rate of 5 percent per annum from November 1, 
1962, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 9272) 


RONALD S. DUNBAR v. AMERICAN HEREFORD FARMS, INC. P&S 
Docket No. 3017. Decided August 18, 1964. 


Breach of Contract—Damages 


Damages are awarded to complainant against respondent for delivering 
animals of low quality in breach of contract and failing to deliver one 
animal. 


Complainant and respondent pro se. Mr. Elden M. Gish, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed August 13, 1963, 
complainant seeks reparation in the sum of $1039.00, alleging 
that relying on representations made by respondent, he placed 
an order for 25 heifers and 3 steers; that complainant paid the 
full purchase price of the animals ordered; that respondent failed 
to deliver one of the animals ordered and the livestock delivered 
were not as represented by respondent. 


Copies of the complaint and an investigative report, prepared 
by the Packers and Stockyards Division of the Department and 
filed in the proceeding pursuant to section 202.40 of the rules of 
practice (9 CFR 202.40), were served upon respondent on Octo- 
ber 9, 1963. A copy of the investigative report was served upon 
complainant on October 8, 1963. 


On October 17, 1963, respondent filed a motion to dismiss and 
requested an oral hearing. On November 7, 1963, the presiding 
officer properly denied the motion to dismiss and gave the 
respondent a further opportunity to file an answer to the com- 
plainant. 


A copy of a supplemental investigative report was served 
upon complainant on November 21, 1963, and upon the respond- 
ent on November 19, 1963. 


On December 5, 1963, respondent filed an answer to the com- 
plaint alleging that the animals delivered were as represented 
by respondent and denying that “there was one animal short.” 
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An oral hearing was held in Portland, Oregon, on February 
28, 1964. Elden M. Gish, Office of the General Counsel, United 
States Department of Agriculture, served as presiding officer. 
Complainant appeared pro se and testified. One other witness 
testified for complainant. No appearance was entered by re- 
spondent. 


FINDINGS OF FACT 


1. Complainant, Ronald S. Dunbar, Route 1, Elk, Washington, 
is an individual engaged in farming. 


2. Respondent, American Hereford Farms, Inc., Park City, 
Utah, is a Utah corporation which during the time material 
herein was engaged in the business of a dealer buying and sell- 
ing livestock in commerce for its own account. 


3. In reply to an inquiry by complainant, respondent sent him 
a brochure. The photographs in the brochure and the language 
used therein were intended to give the impression and led com- 
plainant to believe that the calves respondent would deliver pur- 
suant to an order would be Herefords of good qaulity—of good 
conformation and coloring, and well marked. 


4, After reading the brochure, complainant placed an order 
with respondent for 20 heifers at $99 per head, 5 heifers at $125 
per head, and 3 steers at $99 per head. One free bull was to be 
delivered along with the animals ordered. A down payment of 
$290.20 was sent along with the order. 


5. On July 12, 1963, 28 head of cattle were delivered at com- 
plainant’s farm in Washington. The animals had been shipped 
by respondent from Heber, Utah. 


6. Complainant paid the balance of the purchase price before 
the truck driver unloaded the cattle. Complainant did not have 
an opportunity to inspect the animals before he paid the balance 
of the purchase price. 


7. After the animals were unloaded, but before complainant 
had an adequate opportunity to inspect the calves delivered, he 
signed a “Bill of Sale” which recited that he had received the 
cattle “as advertised in good health and satisfactory condition 
upon inspection.” The “Bill of Sale” further provided that “Seller 
expressly warrants, in lieu of all other implied or express 
warranties, that he will replace any cattle lost within 10 days 
after delivery to Buyer upon adequate proof of death within 14 
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days of delivery, by Seller’s credit for one-half the purchase price 
of such calf.” Complainant did not have his eyeglasses with him 
when he signed the “Bill of Sale” and therefore he could not read 
the “small print” and did not know that it contained a disclaim- 
er. A notation was made on the back of the “Bill of Sale” that 
he was “short” one calf. 


8. The calves delivered would have graded from medium to 
common in quality. The animals showed traces of dairy breed- 
ing, were not well marked, were of medium to poor conforma- 
tion, and had brindle coloring. 


9. The market value of the calves delivered was $69 per head 
at the time of delivery. One of the $125 heifers ordered and paid 
for by complainant was not delivered. 


10. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


The calves delivered to complainant were not as represented 
by respondent. Moreover, by the terms of the agreement of the 
parties, respondent was required to deliver 29 animals. Com- 
plainant only received 28 head. Respondent’s failure to deliver 
to complainant 29 animals conforming to the representations 
made by it, constituted an unjust practice in violation of the Act 
for which reparation may be awarded. Newby v. Pat Egan Dairy 
Farms, 23 A.D. 105 (1964). The measure of complainant’s dam- 
ages is the difference between the market value, at the time and 
place of delivery, of calves as represented and the calves deliv- 
ered. In the absence of other evidence, the contract price is con- 
sidered as the market value of calves as represented. Under the 
contract, the animals ordered were valued at $2902. The 28 
calves received by complainant had a market value of $69 per 
head, a total of $1932, at the time of delivery. Accordingly, it 
is concluded that complainant should be awarded reparation in 
the sum of $970. 


Respondent accepted complainant’s order and received pay- 
ment for the cattle without giving any indication that it would 
attempt to disclaim responsibility in connection with the repre- 
sentations relied upon by complainant. Complainant was not 
afforded an opportunity to inspect the cattle before he paid for 
them. Complainant did not have an adequate opportunity to in- 
spect the calves before he signed the “Bill of Sale.” In fact, since 
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complainant did not have his eyeglasses with him when he signed 
it, he was unable to read the “small print.” By reason of these 
circumstances, the provisions on the “Bill of Sale” will not bar 
or limit complainant’s recovery in this proceeding. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $970 with interest 
thereon at the rate of 5% per annum from August 1, 1963, until 
paid. 


Copies hereof shall be served upon the parties. 


(No. 9273) 


In re ALFONSO R. AGUIRRE, d/b/a AGUIRRE LIVESTOCK COMPANY. 
P&S Docket No. 3317. Decided August 27, 1964. 


Suspension Terminated 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued July 30, 1964, suspending respond- 
ent as a registrant under the act until respondent complies with 
the bonding requirements of the act and the regulations issued 
thereunder. Complainant has now recommended that a supple- 
mental order be issued terminating the suspension of respond- 
ent as a registrant under the act as respondent has furnished 
a bond which meets the requirements of the act and the regu- 
lations issued thereunder. 


Accordingly, the suspension of respondent as a registrant 
under the act in the order of July 30, 1964, is hereby termin- 
ated. Such order shall remain in full force and effect in all 
other respects. 


Copies hereof shall be served upon the parties. 
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(No. 9274) 


In re THE DENVER UNION STOCK YARD COMPANY. P&S Docket 
No. 450. Decided August 27, 1964. 


Modification of Rates and Charges 


Respondent is authorized to make the requested modifications in its cur- 
rent schedule of rates and charges. 


Mr. J. Robert Franks for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondent pro se. 


Decisions by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.) The respondent is 
now operating under an order issued on December 26, 1963 
(22 A.D. 1351), authorizing assessment of the current temporary 
schedule of rates and charges to and including December 31, 
1965, unless modified or extended by further order before the 
latter date. 


By a petition filed on July 16, 1964, the respondent requested 
authority to modify, as soon as possible, the current temporary 
schedule of rates and charges in certain respects. Notice of the 
petition and its contents was published in the Federal Register 
on August 8, 1964 (29 F.R. 11471), and, although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. 


The Packers and Stockyards Division, Agricultural Market- 
ing Service, by its attorney, filed an answer recommending that 
the petition be granted. 


Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on July 16, 1964. 


The respondent, which must prepare for and be ready to 
comply with this order on its effective date, desires to have it 
become effective as soon as possible. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay in 
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making this order effective may adversely affect the marketing 
of livestock. Accordingly, good cause is found for making this 
order effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature. 


Copies hereof shall be served upon the parties. 


(No. 9275) 


In re MARKET AGENCIES AT UNION STOCKYARDS, OGDEN, UTAH. 
P&S Docket No. 456. Decided August 27, 1964. 


Modification of Rates and Charges 


Respondents are authorized to make the requested modifications in their 
current schedule of rates and charges. 


Mr. J. Robert Franks for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondent Ogden Sales Company, pro se. 


Decision by Thomas J, Flavin, Judicial Officer. 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on December 6, 1963 
(22 A.D. 1335), continuing in effect to and including Decem- 
ber 19, 1965, an order issued on November 24, 1961 (20 A.D. 
1117), which as modified by an order issued on March 10, 1964 
(23 A.D. 310), authorizes assessment of the current temporary 
schedule of rates and charges. 


On July 10, 1964, a petition was filed by the Ogden Sales 
Company, a market agency selling horses on commission at spe- 
cial sales at the Union Stock Yards, Ogden, Utah, requesting 
authority to modify the current temporary schedule of rates and 
charges so as to provide that special horse sales held for breed 
associations which require cataloging, special advertising and 
other special arrangements will be charged for at rates mutually 
agreed upon with such breed associations prior to the sale. Notice 
of the petition and its contents was published in the Federal Reg- 
ister on July 31, 1964 (29 F.R. 11133), and, although interested 





Ji 





JOHN C. OWENS v. SPEERS HEREFORD FARMS 959 
Cite as 23 A.D. 959 


persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. 

The Packers and Stockyards Division, Agricultural Market- 
ing Service, by its attorney, filed an answer recommending that 
the petition be granted. 

Accordingly, the petition is granted and the respondents are 


authorized to modify the current temporary schedule of rates 
and charges as requested in the petition filed on July 10, 1964. 


The Packers and Stockyards Act provides that orders of this 
nature shall not become effective in less than five days after their 
date. Undue delay in making this order effective may adversely 
affect the marketing of livestock. Accordingly, good cause is 
found for making this order effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature. 
Copies hereof shall be served upon the parties. 


(No. 9276) 


JOHN C. OWENS v. SPEERS HEREFORD FARMS. P&S Docket No. 
2982. Decided August 27, 1964. 


Breach of Contract—Damages 


Damages are awarded to complainant for respondent’s breach of contract 
in delivering calves that were sick and underweight. Since there was 
no proof regarding the extent to which the cost of feeding and caring 
for the calves was a consequential damage of such breach, complain- 
ant’s claim for such expense is disallowed. 


Complainant and respondent pro se. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
called the Act. In a complaint filed with the Department on April 
27, 1963, complainant alleges that he ordered 25 Hereford calves 
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from respondent which were to be uniform in size, uniformly 
marked, dark red in color, blocky, and healthy, and were to weigh 
325 pounds each, but that the calves which respondent delivered 
were of different colors and sizes, were sick, unable to eat, and 
some were affected with “pink-eye” and lice; and that three of 
the calves died within ten days after delivery. Complainant 
claims damages in the amount of $875. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respond- 
ent on June 26, 1963. A copy of the investigative report was 
served on complainant on June 28, 1963. 


On June 28, 1963, respondent filed a motion to dismiss the 
complaint. On September 11, 1963, the presiding officer prop- 
erly denied the motion and granted respondent 20 days to file an 
answer. Respondent’s answer was filed on September 24, 1963. 
In its answer, respondent denies the allegations in the complaint, 
and denies being indebted to complainant for any sum other than 
the amount allowable under respondent’s guarantee which would 
“allow Complainant one-half the purchase price of any cattle lost 
within 10 days after delivery upon the purchase of replacement 
cattle.” Respondent requested an oral hearing. The hearing was 
held at Chicago, Illinois on March 30, 1964. Gilbert A. Horn, 
Office of the General Counsel, United States Department of Agri- 
culture, was the presiding officer. Complainant appeared and test- 
ified in his own behalf. Two other witnesses testified for com- 
plainant. No appearance was entered for the respondent. 


FINDINGS OF FACT 


1. Complainant, John C. Owens, an individual whose address 
is R. R. No. 1, Beecher, Illinois, was at all times mentioned here- 
in engaged in farming. 


2. Respondent, Speers Hereford Farms, Belle Vernon, Penn- 
sylvania, is a Pennsylvania corporation named American Here- 
ford Farms, Inc., which at all times material herein was doing 
business as Speers Hereford Farms and was engaged in the busi- 
ness of a dealer buying and selling livestock in commerce for its 
own account. 


3. On or about November 30, 1962, in the course of commerce, 
complainant agreed to purchase from respondent 25 Hereford 








JOHN C. OWENS v. SPEERS HEREFORD FARMS 961 
Cite as 23 A.D. 959 


steer calves at $95 per head delivered to complainant’s farm. 
Respondent’s salesman agreed that the calves would weigh ap- 
proximately 325 pounds per head upon arrival at complainant’s 
farm. It was further agreed that the calves would be dark red 
in color, blocky, healthy, ready for grass and roughage, and uni- 
form in size and appearance. On the same date, complainant sent 
respondent a down payment of $240. 


4. On or about December 10, 1962, respondent tendered deliv- 
ery of 25 calves at complainant’s farm. The driver refused to 
unload the calves until complainant’s wife gave him a check for 
the balance of the purchase price ($2,135) which he cashed with- 
in a few hours. Complainant was not at home at the time the 
calves were delivered. His wife did not have an opportunity to 
inspect them before she gave the check to the truck driver. 


5. After the calves were unloaded, the truck driver requested 
complainant’s wife to sign a “Bill of Sale” which contained the 
following language: 


Received the listed cattle as advertised in good health and 
satisfactory condition upon inspection. The guarantee not 
valid unless signed by buyer. 


The “Bill of Sale” also contained the following “Agreement 
and Guarantee”: 


Seller expressly warrants, in lieu of all other implied or 
express warranties, that he will replace any cattle lost 
within 10 days after delivery to Buyer upon adequate 
proof of death within 14 days of delivery, by Seller’s credit 
for one-half the purchase price of such calf. Naturally, 
Seller assumes no responsibility for the feed, care and vet- 
erinary expenses, if any, for maintaining the cattle after 
delivery to the Buyer. 


Complainant’s wife signed the “Bill of Sale” in the space pro- 
vided for the signature of the buyer. 


6. In the evening of the day the calves were delivered, com- 
plainant had his first opportunity to inspect the animals. He 
found that they were of different colors and ranged in size from 
less than 250 pounds to more than 400 pounds. A number of the 
calves had pneumonia and some had “pink-eye.” A number of 
the smaller calves were not ready for grass and roughage. 
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7. Three of the calves which had pneumonia died within 10 
days after they were delivered to complainant. Complainant paid 
the sum of $72 to the veterinarian who treated the sick calves. 


8. The value of the calves at the time they were delivered by 
respondent was as follows: 


6 calves averaging 325 pounds $546.00 
12 calves averaging 300 pounds 936.00 
4 sick calves averaging 250 pounds 200.00 
3 very sick calves 000.00 


Total $1,682.00 


9. An informal complaint was received by the Department on 
March 1, 1963, which was within 90 days after the accrual of 
the cause of action. 


CONCLUSIONS 


Complainant’s informal complaint, which is in the form of a 
letter, sets forth his claim against respondent in full detail. It 
was received by the Department within 90 days after the deliv- 
ery of the calves. Accordingly, respondent’s objection that the 
complaint was not timely filed is without merit. Respondent 
breached its contract with complainant by delivering calves 
which did not conform to the contract specifications. Such breach 
constitutes an unjust practice in violation of the Act on the basis 
of which reparation may be awarded. Pyle v. Farris, 22 A.D. 471 
(1963) ; Kroenke v. Orner, 21 A.D. 327 (1962). 


Respondent contends that the “Agreement and Guarantee” set 
forth in the “Bill of Sale” signed by complainant’s wife limits 
the amount which complainant may recover in this proceeding. 
However, this “Agreement” was signed after complainant had 
paid for the calves and subsequent to their delivery by respond- 
ent. Accordingly, the contract of the parties had already been 
made and it was not altered by the signing of what complain- 
ant’s wife believed to be a “delivery ticket.” The measure of com- 
plainant’s damages is the difference between the purchase price 
($2,375) and the market value, at the time of delivery, of the 
calves received ($1,682). Stanton v. Shakofsky, 2 Ill. App. 2d 
527, 119 N.E. 2d 812 (1954). In addition, complainant is entitled 
to reimbursement for the veterinary expenses he incurred ($72). 
Since there was no proof regarding the extent to which the cost 
of feeding and caring for the calves was a consequential damage, 
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complainant’s claim must be disallowed insofar as it is based on 
such expense. 


ORDER 


Within thirty days from the date of this order, respondent 
shall pay complainant, as reparation, the sum of $765 with inter- 
est thereon at the rate of 5 per cent per annum from January 
1, 1963, until paid. 


Copies hereof shall be served upon the parties. 


(No. 9277) 


In re EDWARD (ED) WENDEL. P&S Docket No. 3333. Decided 
August 27, 1964. 


Bonding Requirements—Cease and Desist—Consent 


Respondent is ordered to cease and desist from engaging in business as a 
dealer in commerce within the meaning of the act without filing and 
maintaining a reasonable bond or the equivalent thereof as required by 
the act and the regulations thereunder. 


Mr. Garret N. Wyss for complainant. Respondent pro se. 


Decision by Thomas J, Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on July 17, 1964, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging respondent with violations 
of the Act and the regulations promulgated thereunder (9 CFR 
201.1 et seq.), hereinafter referred to as the regulations. 


Respondent filed an answer on August 4, 1964, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hear- 
ing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all allegations 
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contained in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Producers Livestock Association stockyard, Wapakon- 
eta, Ohio, hereinafter called the stockyard, is now, and was at 
all times material herein, a posted stockyard subject to the pro- 
visions of the Act. 


2. Respondent, an individual whose address is Botkins, Ohio, 
is now, and was at all times material herein, engaged in the busi- 
ness of buying and selling livestock in commerce for his own 
account, as a dealer within the meaning of the Act, and is now, 
and was at all times material herein, so registered with the Sec- 
retary of Agriculture. 


3. Respondent’s surety bond was terminated on October 25, 
1963. Respondent, on or about October 7, 1963, and again on or 
about January 23, 1964, was notified of such termination date 
and was informed that he would have to furnish a new bond if 
he continued to engage in the business of a livestock dealer in 
commerce. Notwithstanding such notices, respondent has con- 
tinued to engage in the business of a livestock dealer in com- 
merce, buying and selling livestock for his own account at the 
stockyard, without filing and maintaining a reasonable bond or 
its equivalent, as required by the Act and the regulations there- 
under. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
the respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 201.30). The complainant has recommended that 
the order consented to by respondent be issued. The order will 
be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of a dealer in commerce within the meaning of the Act with- 
out filing and maintaining a reasonable bond or the equivalent 
thereof, as required by the Act and the regulations thereunder. 
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(No. 9278) 


H. M. WILDER v. AMERICAN HEREFORD FARMS, INC. P&S Docket 
No. 3018. Decided August 27, 1964. 


Breach of Contract—Damages 


Damages are awarded complainant for respondent’s breach of contract in 
delivering heifers that were sick and underweight and for failure to 
deliver additional heifer ordered. 


Complainant and respondent pro se. Mr. Elden M. Gish, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on September 23, 
1963, complainant seeks reparation alleging that he ordered 25 
heifers from respondent; that respondent represented that the 
heifers would weigh 400 pounds and would be choice in quality; 
that respondent only delivered 24 heifers; that the heifers deliv- 
ered weighed less than respondent had represented and were not 
choice in quality; that a number of the calves delivered were sick 
and two died. 


Copies of the complaint and an investigative report, prepared 
by the Packers and Stockyards Division of the Department and 
filed in the proceeding pursuant to section 202.40 of the rules of 
practice (9 CFR 202.40), were served upon respondent on Octo- 
ber 9, 1963. A copy of the investigative report was served upon 
complainant on the same date. 


On October 17, 1963, respondent filed a motion to dismiss and 
requested an oral hearing. On November 12, 1963, the presid- 
ing officer properly denied the motion to dismiss and gave the 
respondent a further opportunity to file an answer to the com- 
plaint. On December 10, 1963, respondent filed an answer deny- 
ing liability to complainant. 

An oral hearing was held in Portland, Oregon, on March 2, 
1964, Elden M. Gish, Office of the General Counsel, United States 
Department of Agriculture, was presiding officer. Complainant 
appeared pro se and testified in his own behalf. No appearance 
was entered by respondent. 
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FINDINGS OF FACT 


1. Complainant, Harvey M. Wilder, Box 377, Route 1, Yon- 
calla, Oregon, is an individual engaged in farming. 


2. Respondent, American Hereford Farms, Inc., Park City, 
Utah, is a Utah corporation, which at all times material herein 
was engaged in the business of a dealer buying and selling live- 
stock in commerce for its own account. On July 1, 1963, re- 
spondent was registered with the Secretary of Agriculture so to 
operate. 


3. In reliance on representations by respondent that the heif- 
ers which would be delivered to him would be healthy Herefords 
of choice quality, and would weigh 400 pounds per head, com- 
plainant placed an order with respondent for 25 heifers at $125 
each. Transmitted with the order was a down payment of $325. 
Respondent agreed to deliver one “free bull” of “good” quality 
along with the 25 heifers. Respondent indicated that the animals 
would be shipped to complainant from its place of business at 
Utah. 


4. On August 21, 1963, at approximately 10:30 p.m. one bull 
and 24 heifers were delivered at complainant’s farm in Oregon. 
The animals had been shipped by respondent from Texas. 


5. The truck driver refused to unload the cattle before he was 
given a cashiers check in the amount of the balance of the pur- 
chase price. Complainant did not have an opportunity to inspect 
the animals before he paid the balance of the purchase price. 


6. Complainant counted the animals as they were unloaded 
and noted that only 25 head were delivered. The darkness pre- 
vented complainant from determining whether the animals were 
as represented by respondent. After the animals were unloaded, 
but before complainant had an opportunity to inspect them, he 
signed a “Bill of Sale” which recited that the cattle was received 
“as advertised in good health and satisfactory condition upon 
inspection.” The “Bill of Sale” further recited that “Seller ex- 
pressly warrants, in lieu of all other implied or express warran- 
ties that he will replace any cattle lost within 10 days afer deliv- 
ery to Buyer upon adequate proof of death within 14 days of 
delivery, by seller’s credit for one-half the purchase price of such 
calf.”” Complainant wrote on the “Bill”: “Count 25.” 


7. The calves received by complainant weighed an average of 
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307 pounds at the time of delivery. At that time, five of the 
heifers would have graded as good and had a market value of 
$20 per hundredweight; seventeen of the heifers would have 
graded as medium and had a market value of $17 per hun- 
dredweight. Two of the heifers had no market value. One of 
such heifers died the day after delivery and the other on Aug- 
ust 30. The bull delivered by respondent was a “cull.” 


8. On August 21, 1963, choice heifer feeder calves had a mar- 
ket value of $24 per hundredweight in North Portland. 


9. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


Respondent’s failure to deliver 26 calves conforming to the 
representations relied upon by complainant constituted an un- 
just practice in violation of the Act on the basis of which repa- 
ration may be awarded. Newby v. Pat Egan Dairy Farms, 23 
A.D. 105 (1964). The measure of complainant’s damages is the 
difference between the market value, at the time and place of 
delivery, of calves as represented and of the calves delivered. 


Respondent accepted complainant’s order and received pay- 
ment for the cattle without giving any indication that it would 
attempt to disclaim responsibility in connection with the repre- 
sentations relied upon by complainant. Complainant was not 
afforded an opportunity to inspect the calves before he paid for 
them, or before he signed the “Bill of Sale.” By reason of these 
circumstances, the provisions on the “Bill of Sale” will not bar 
or limit complainant’s recovery in this proceeding. 


The animals ordered were to weigh 400 pounds per head when 
shipped and were to be shipped by respondent from its place of 
business in Utah to complainant’s farm in Oregon. Hereford 
feeder calves trucked over such a distance will shrink approxi- 
mately 26 pounds, In-Transit Shrinkages of Cattle (Mimeograph 
Circular No. 78, issued by Agricultural Experiment Station, Uni- 
versity of Wyoming in cooperation with the Agricultural Exper- 
iment Stations of the Western States and the U.S. Department 
of Agriculture, February 1957). Accordingly, the calves respond- 
ent was to have shipped would have weighed 374 pounds per 
head upon delivery. The calves were to have been choice in grade. 
At the time of delivery, choice heifer feeder calves were selling 
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for $24 per hundredweight in the North Portland market. Twen- 
ty-two of the heifers ordered would have had a market value of 
$1,974.72 (22 heifers weighing 374 pounds at $24 per hundred- 
weight). The heifers received by complainant averaged 307 
pounds upon delivery. Five of the heifers would have graded as 
good and seventeen as medium, and they had a market value of 
$20 and $17 per hundredweight, respectively, a total of $1,194.23 
for the twenty-two heifers. Accordingly, it is concluded that in- 
sofar as these 22 heifers are involved complainant suffered dam- 
ages in the sum of $780.49. 


As regards the heifer calf which respondent failed to deliver, 
complainant was damaged to the extent of the market value it 
would have had at the time of delivery, $89.76 (374 pounds at 
$24 per hundredweight). The two calves which died had no mar- 
ket value at the time of delivery and complainant is entitled to 
damages in the sum of $89.76 per head with respect to such 
calves. 


On the basis of all of the foregoing it is concluded that re- 
spondent should be ordered to pay reparation in the sum of $1,- 
049.77. While complainant claims damages in a larger amount, 
the record does not afford a basis for an award in excess of $1,- 
049.77. While damages need not be established with exactness, 
a reasonable basis for their computation must be afforded. Kast- 
man Co. v. Southern Photo Co., 273 U.S. 359, 379 (1927) ; Nat- 
ural Bridge Packing Co. v. Ganey, 15 A.D. 818, 823 (1956). 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,049.77 with in- 
terest thereon at the rate of 5% per annum from September 1, 
1963, until paid. 


(No. 9279) 


In re D. A. WOOLFREY. P&S Docket No. 3335. Decided August 
27, 1964. 


Bond—Checks—Records—Suspension—Consent 


Respondent is ordered to cease and desist from (1) engaging in business 
as a dealer without filing and maintaining a reasonable bond or its 
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equivalent as required by the act and (2) issuing insufficient funds checks, 
and is ordered to keep accounts, records and memoranda that will fully 
disclose all transactions in his business under the act. Respondent is 
suspended as a registrant under the act for a period of 15 days. 


Mr. J. Robert Franks for complainant. Fray & Hudson, of Culpeper, Vir- 
ginia, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on July 21, 1964, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture. The respondent is registered with 
the Secretary under the act as a dealer to buy and sell livestock 
in commerce for his own account and is charged with engaging 
in business as a dealer without maintaining a reasonable bond 
or its equivalent, as required by the act and the regulations issued 
thereunder, and with violating certain other provisions of the 
act and the regulations. A copy of the complaint and a copy of 
the rules of practice were served upon respondent on July 22, 
1964. 


By a letter filed on August 4, 1964, respondent’s attorney re- 
quested an extension of time within which to file a responsive 
pleading. On August 5, 1964, Will Rogers, Acting Chief Hearing 
Examiner granted the request and extended the time within 
which to file a responsive pleading to and including August 22, 
1964. 


On August 17, 1964, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint and sub- 
mits to the jurisdiction of the Secretary in this matter, neither 
admits nor denies the remaining allegations set forth in the com- 
plaint, waives oral hearing and the report of the Hearing Exam- 
iner, and consents to the issuance of a specified order containing 
findings of fact and conclusions based upon the allegations set 
forth in the complaint. Complainant has recommended that the 
order to which respondent has consented be issued. 
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FINDINGS OF FACT 


1. Respondent, whose address is Route #2, Culpeper, Virginia, 
is now, and was at all times material herein, registered with the 
Secretary of Agriculture as a dealer buying and selling livestock 
in commerce for his own account. 

2. The Old Dominion Stockyards Company, Culpeper, Virginia, 
the Nokesville Livestock Auction, Inc., stockyard, Nokesville, Vir- 
ginia, the Loudoun County Live Stock Market, stockyard, Lees- 
burg, Virginia, the Orange Livestock Market, Inc., stockyard, 
Orange, Virginia, the Front Royal Livestock Market stockyard, 
Front Royal, Virginia, the Piedmont Livestock Sales, Inc., stock- 
yard, Marshall, Virginia, the Fredericksburg Stock Yards Co., 
Fredericksburg, Virginia, and the Madison Livestock Market, 
Inc., stockyard, Madison Mills, Virginia, hereinafter called the 
stockyards, are now, and were at all times material herein, posted 
stockyards subject to the provisions of the act. 

3. Respondent’s surety bond was terminated on June 5, 1962. 
Respondent, on or about June 1, 1962, was notified by certified 
mail of such termination date and was informed that he would 
have to furnish a new bond if he continued to operate as a reg- 
istrant under the provisions of the act. On October 1 and No- 
vember 26, 1962, and March 26 and May 1, 1963, respondent was 
further notified in writing that if he continued to operate as a 
dealer he would have to furnish the required bond. Notwith- 
standing such notices, respondent continued to engage in the busi- 
ness of a dealer, buying and selling livestock at the stockyards 
for his own account, without filing and maintaining a reasonable 
bond or its equivalent as required by the act and the regulations. 

4. Respondent, in connection with the purchase of livestock in 
commerce for his own account, issued checks in purported pay- 
ment of the purchase price of such livestock, which checks were 
returned unpaid by the bank upon which they were drawn be- 
cause of insufficient funds in respondent’s account. 


5. Respondent, during the period from June 5, 1962, through 
June 1, 1964, failed to keep accounts, records and memoranda 
that fully and correctly disclosed all transactions involved in his 
business as a dealer under the act, in that respondent, during 
such period (a) failed to keep an accurate record of the number 
and weight of livestock bought or sold each business day and the 
prices paid or received therefor, and (b) failed to keep and main- 
tain invoices and accounts of sale to support his dealer opera- 
tions under the act. 
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CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, re- 
spondent has wilfully violated sections 312(a) and 401 of the act 
(7 U.S.C. 213 (a), 221),and sections 201.29, 201.30 and 201.46 
of the regulations (9 CFR 201.29, 201.30, 201.46). Respondent 
has consented to the issuance of the order set forth below and 
complainant has recommended that such order be issued. The 
order will be issued. 


ORDER 


Respondent shall cease and desist from (1) engaging in busi- 
ness as a dealer in commerce within the meaning of the act with- 
out filing and maintaining a reasonable bond or its equivalent as 
required by the act and the regulations issued thereunder; and 
(2) issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on de- 
posit in the bank upon which they are drawn to pay such checks. 


Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
his business under the act, including among other things, (a) 
an accurate record of the number and weight of livestock bought 
and sold each business day and the prices paid or received there- 
for, and (b) all purchase invoices and accounts of sale. 


Respondent is suspended as a registrant under the act for a 
period of 15 days. 

This order shall become effective on the sixth day after serv- 
ice hereof upon respondent and copies hereof shall be served 
upon the parties. 


(No. 9280) 


In re GERALD BANKS AND HAROLD BANKS, d/b/a CENTERVILLE 
SALES COMPANY and BANKS HoG YARD. P&S Docket No. 3334. 
Decided August 28, 1964. 


Insolvency—Checks—Shippers’ Proceeds—Records—Suspension—Consent 
Respondents are ordered to cease and desist from issuing insufficient funds 


checks in payment of consignment proceeds, failing to remit when due 
and using shippers’ proceeds for purposes other than prompt remittance 
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to shippers; are ordered to keep records that fully disclose all transac- 
tions in their business; and are suspended as registrants for 60 days 
and thereafter until they are no longer insolvent. 


Mr. Raymond W. Fullerton for complainant. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on July 20, 1964, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging that respondents’ financial 
condition does not meet the requirements of the act (7 U.S.C. 
204), and that respondents violated certain provisions of the 
act and the regulations promulgated thereunder. 


On August 13, 1964, respondents filed an answer in which they 
admit the jurisdictional allegations of the complaint, neither 
admit nor deny the remaining allegations set forth in the com- 
plaint, waive oral hearing, and consent to the issuance of a spe- 
cified order containing findings of fact and conclusions based 
upon the allegations set forth in the complaint. Complainant 
has recommended that the order consented to by respondents be 
issued. 


FINDINGS OF FACT 


1. The Centerville Sales Company stockyard, Centerville, Iowa, 
hereinafter referred to as the Centerville stockyard, is now, and 
was at all times mentioned herein, a posted stockyard subject to 
the provisions of the act. 


2. Respondents, partners d/b/a Centerville Sales Company 
and Banks Hog Yard, Centerville, Iowa, are now, and were at 
all times mentioned herein, registered with the Secretary of 
Agriculture as a market agency to sell livestock on a commission 
basis and as a dealer to buy and sell livestock for their own 
account. 


3. Respondents’ current liabilities exceed their current assets. 
As of May 18, 1964, respondents’ current liabilities exceeded 
their current assets by approximately $4,950.00. 
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4. Respondents, in connection with the sale of livestock on a 
commission basis at the Centerville stockyard, on or about May 
9, 1964, and at divers others times during April and May, 1964, 
issued proceeds checks to consignors of livestock, which checks 
were returned by the bank upon which they were drawn because 
of insufficient funds, as follows: 


No. of Check Consignor to Whom Check Issued Amt. of Check 


11352 Eastman French $ 21.62 
11355 Edwin Johnson 195.84 
11369 Herman Tiffany 334.73 
11392 Nathan Anderson 23.08 
11406 Tom McCoy 125.75 
11409 Lyle Miskimmons 42.55 


5. Respondents, during the period from April 18, 1964, through 
May 9, 1964, used funds received as proceeds from the sale of 
livestock consigned to them for sale at the Centerville stockyard 
on a commission basis for purposes of their own and for pur- 
poses other than the payment of lawful marketing charges and 
the remittance of net proceeds to shippers, thereby endangering 
the faithful and prompt accounting therefor and the payment 
of the portions thereof due the owners or consignors of the live- 
stock, in that as of May 9, 1964, respondents had a shortage in 
shippers’ proceeds in the amount of $4,829.46. 


6. Respondents failed to keep accounts, records, and memor- 
anda which fully and correctly disclose all transactions involved 
in their business under the act, in that as of May 18, 1964, re- 
spondents failed to keep a general ledger containing accounts 
showing their assets, liabilities, income, expenses, and net worth 
or capital; and failed to prepare and maintain monthly reconcil- 
iations of their custodial bank account. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent is insolvent within the meaning of the act (7 U.S.C. 
204). 

By reason of the facts set forth in Findings of Fact 4, 5 and 
6 herein, respondents have wilfully violated sections 307, 312(a), 
and 401 of the act (7 U.S.C. 208, 213(a), and 221), and sections 
201.40, 201.41, and 201.43(a) of the regulations (9 CFR 201.40, 
201.41, and 201.43(a)). 
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Inasmuch as repondents have consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. > 


ORDER 


Respondents, individually and as partners, shall cease and 
desist from: (1) issuing proceeds checks to consignors of live- 
stock without having and maintaining sufficient funds on deposit 
in the bank upon which they are drawn to pay such checks: (2) 
failing to pay, when due, the net proceeds due consignors for 
livestock sold by respondents on a commission basis; (3) using 
funds received as proceeds from the sale of livestock handled on 
a commission basis for purposes of their own and for purposes 
other than the payment of lawful marketing charges and the 
remittance of net proceeds to shippers. 


Respondents, individually and as partners, shall deposit the 
gross proceeds received from the sale of livestock on a commis- | 
sion basis in a separate bank account designated as “Custodial 
Account for Shippers’ Proceeds,” or by similar identifying des- 
ignation, and shall not withdraw funds therefrom for any pur- 
poses except those for which shippers’ proceeds may properly 
be used as set forth in section 201.42 of the regulations promul- 
gated under the act (9 CFR 201.42). 


Respondents, individually and as partners, shall keep such ac- 
counts, records and memoranda as will fully and correctly dis- 
close all transactions involved in their business under the act, sf 
including, among other things, a general ledger containing ac- 
counts showing their assets, liabilities, income, expenses, and net 
worth or capital; and monthly reconciliations of their custodial 
bank account. 
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Respondents, individually and as partners, are suspended as 
registrants under the act for a period of 60 days and thereafter 
until they demonstrate that they are no longer insolvent. When 
respondents demonstrate that they are no longer insolvent, a 
supplemental order will be issued in this proceeding terminating 
such suspension after the 60 day period. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 
the respondents. 
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(No. 9281) 


In re DON E. BRUMLEY. P&S Docket No. 3140. Decided August 
28, 1964. 


Failure to Pay—Insufficient Funds Checks—Cease and Desist—Default 


Respondent is ordered to cease and desist from (1) failing to pay, when 
due, the full purchase price of livestock purchased in commerce and (2) 
issuing checks in payment for such livestock without having sufficient 
funds on deposit in the bank upon which they are drawn. 


Mr. Garrett N. Wyss for complainant. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed April 1, 1964, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. Respond- 
ent is registered with the Secretary under the act as a dealer 
to buy and sell livestock in commerce for his own account and 
is charged with failing to pay, when due, the purchase price of 
livestock purchased in commerce and issuing checks in pay- 
ment of livestock purchased in commerce which checks were 
returned unpaid by the bank upon which they were drawn because 
of insufficient funds in respondent’s account, in violation of 
section 312(a) of the act (7 U.S.C. 213(a)). A copy of the com- 
plaint and a copy of the rules of practice were served upon 
respondent April 8, 1964. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint, and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed an answer. The matter was 
referred to Will Rogers, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. On June 
24, 1964, the hearing examiner filed a report recommending that 
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respondent be found to have violated the act as charged and be 
ordered to cease and desist from such violations. No exceptions 
to the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, Don E. Brumley, is an individual whose address 
is Modesto, California. Respondent is now and was at all times 
material herein a dealer within the meaning of the act and reg- 
istered with the Secretary to buy and sell livestock in commerce 
for his own account. 


2. The Atwater Livestock Auction Company stockyard, Atwa- 
ter, California, is now and was at all times material herein a 
posted stockyard subject to the provisions of the act. 


3. During the period December 12, 1962 through July 3, 1963, 
respondent purchased livestock at the stockyard as a dealer and 
issued checks in the total amount of $11,365.31 in purported pay- 
ment of the purchase price thereof, which checks were returned 
unpaid by the bank upon which they were drawn because of in- 
sufficient funds in respondent’s account. As of April 1, 1964, a 
balance of $6,425.17 of the total purchase price was still out- 
standing. 


CONCLUSIONS 


By failing to pay, when due, the purchase price of livestock 
purchased in commerce, and by issuing checks in purported pay- 
ment for livestock purchased in commerce, which checks were 
returned unpaid by the bank upon which they were drawn be- 
cause of insufficient funds in respondent’s account, as set forth 
in Finding of Fact 3, respondent willfully violated section 312 (a) 
of the act (7 U.S.C. 213(a)). See, e.g., In re Dean Spencer, 22 
A.D. 1151 (1963); In re Carey Bunn, 22 A.D. 1069 (1963). 
Respondent should be ordered to cease and desist from such 
violations, as recommended by the hearing examiner. 


ORDER 


Respondent shall cease and desist from (1) failing to pay, when 
due, the full purchase price of livestock purchased in commerce 
and (2) issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank upon which they are drawn to pay such checks. 
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This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 9282) 


In re CLARENCE J. EDZARDS. P&S Docket No. 3301. Decided 
August 31, 1964. 


Bonding Requirements—Suspension of Registration—Default 


Respondent is ordered to cease and desist from engaging in the business 
of a dealer under the act without filing and maintaining a reasonable 
bond or its equivalent and is suspended as a registrant until he fully 
complies with the bonding requirements of the act and the regulations 
issued thereunder. 


Mr. Garrett N. Wyss for complainant. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed May 11, 1964, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. Respond- 
ent is registered with the Secretary under the act as a dealer 
buying and selling livestock in commerce for his own account 
and is charged with engaging in business as a dealer under the 
act without filing and maintaining a reasonable bond or its 
equivalent as required by the act and the regulations issued 
thereunder. A copy of the complaint and a copy of the rules of 
practice were served upon respondent May 16, 1964. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 
of the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed an answer. The matter 
was referred to Will Rogers, Hearing Examiner, Office of Hear- 
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ing Examiners, United States Department of Agriculture, for 
the preparation of a report without further investigation or 
hearing pursuant to section 202.9(c) of the rules of practice. 
On July 1, 1964, the hearing examiner filed a report recommend- 
ing that respondent be found to have violated the act as charged, 
be ordered to cease and desist from such violation and be suspend- 
ed as a registrant under the act until he complies with the bond- 
ing requirements of the act and the regulations issued there- 
under. No exceptions to the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, Clarence J. Edzards, is an individual whose 
address is Stover, Missouri. Respondent is now, and was at all 
times material herein registered with the Secretary under the 
act as a dealer buying and selling livestock in commerce for his 
own account. 


2. The Davis-Johnston-Patrick Sales & Commission Co., Inc. 
stockyard, Boonville, Missouri, and the Versailles Auction Co. 
stockyard, Versailles, Missouri, are now and were at all times 
material herein posted stockyards subject to the provisions of 
the act. 


3. Respondent’s surety bond terminated March 26, 1963. On 
or about April 8, 1963, respondent was notified in writing of 
such termination date, and was informed that he would have to 
furnish a new bond if he continued to operate as a registrant 
under the provisions of the act. Notwithstanding such notice, 
respondent continued to engage in the business of a dealer, buy- 
ing and selling livestock at the stockyards for his own account, 
without filing and maintaining a reasonable bond or its equivalent. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is 
concluded that respondent has wilfully violated section 312(a) 
of the act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of 
the regulations issued thereunder (9 CFR 201.29 and 201.30). 
See, e.g., In re W. O. Steen, 16 A.D. 125 (1957); In re Marvin 
Bynum, 22 A.D. 1082 (1963). Under the circumstances, respond- 
ent should be ordered to cease and desist from continuing to 
violate the aforementioned provisions of the act and the regu- 
lations and respondent should be suspended as a registrant under 
the act until he complies fully with the bonding requirements 
of the act and the regulations, as recommended by complainant. 
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ORDER 


Respondent shall cease and desist from engaging in the business 
of a dealer in commerce within the meaning of the act without 
filing and maintaining a reasonable bond or its equivalent as 
required by the act, as amended and supplemented, and the regu- 
lations issued thereunder. 


Respondent is suspended as a registrant under the act until 
he fully complies with the bonding requirements of the act and 
the regulations issued thereunder. At the request of respondent, 
when he demonstrates that he has complied with the bonding 
requirements of the act and the regulations, a supplemental order 
will be issued in this proceeding terminating this suspension. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 9283) 


A. F. AND EDNA M. MILANI v. AMERICAN HEREFORD FARMS, INC., 
BELLE VERNON, PENNSYLVANIA, AND AMERICAN HEREFORD 
FARMS, INC., HEBER, UTAH. P&S Docket No. 3076. Decided 
August 31, 1964. 


Breach of Contract—Damages—Default 


Damages are awarded complainants for respondents’ breach of contract 
in delivering steers that were sick and of inferior quality, one of which 
did not survive. Claims for purchase price of calves that survived 
and cost of feeding the animals delivered are disallowed since there 
is no indication that contract was rescinded. 


Complainants pro se. Miss Eva S. Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. In a complaint filed on July 22, 1963, com- 
plainants seek reparation in the sum of $1,411.64, alleging that 
they placed an order with respondents for 10 “excellent grade” 
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steers, that they received delivery of steers of inferior quality, 
several of which were sick and one of which subsequently died. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ents on November 18, 1963. A copy of the investigative report 
was served upon complainants on November 19, 1963. 


On December 4, 1963, respondents filed a motion to dismiss 
the complaint and requested an oral hearing. On February 4, 
1964, the presiding officer, Eva S. Reifenberg, Office of the Gen- 
eral Counsel, United States Department of Agriculture, properly 
denied the motion to dismiss and gave the respondents an oppor- 
tunity to file an answer to the complaint within 20 days after 
service of the presiding officer’s ruling on the motion. 


At the time of service of the complaint, respondents were noti- 
fied in writing that sections 202.39 through 202.58 of the rules 
of practice are applicable to reparation proceedings (9 CFR 
202.39-202.58). Respondents were also informed that failure 
to file an answer constitutes a waiver of oral hearing and an 
admission of the facts alleged in the complaint (9 CFR 202.41 
(c)). Notwithstanding such notice of the applicable provisions 
of the rules of practice, respondents have not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainants, A. F. and Edna M. Milani, are individuals 
whose address is 341 St. Helena Hwy. South, St. Helena, Cali- 
fornia. 


2. Respondent, American Hereford Farms, Inc., Belle Vernon, 
Pennsylvania, is a Pennsylvania corporation which at the time 
of the transaction involved herein had its principal place of 
business at Belle Vernon, Pennsylvania. Respondent American 
Hereford Farms, Inc., Heber, Utah, is a Utah corporation which 
at the time of the transaction involved herein had its principal 
place of business at Heber, Utah. At the time material herein 
each respondent was engaged in the business of buying and sell- 
ing livestock in commerce as a dealer, as defined in the act, and 
was registered with the Secretary of Agriculture so to operate. 
Respondents acted jointly in connection with the transaction 
with complainants. 
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8. On April 15, 1963, complainants ordered from respondents 
10 head of “excellent grade” feeder steers weighing from 375 
to 400 pounds at a price of $115.00 per head. Complainants spe- 
cified in their order that the calves were to be “of uniform quality, 
good appearance, well marked and blocky.” This order was 
accompanied by a down payment of $150.00. 


4. On May 3, 1963, at approximately 4:00 a.m., 10 head of 
cattle were delivered to complainants by the respondents. The 
animals had been shipped by respondents from Utah. Complain- 
ants paid the balance of the purchase price, $1,000.00. Complain- 
ants did not have an adequate opportunity to inspect the animals 
before they paid the purchase price. Among the cattle delivered 
were several sick calves and a very sick, small calf, later described 
as a wheezing or snorting dwarf by complainants’ veterinarian. 
The appearance of the calves was poor, as a group they lacked 
uniformity, and they were of “mixed to poor quality.” 


5. The calves were well cared for by complainants. They were 
treated by a veterinarian, and the total veterinary expenses in- 
curred in connection with the treatment of the calves delivered 
by respondents were $34.00. 


6. The calf called the “snorting dwarf” died on July 5, 1963, 
as a result of a condition prevalent at the time of delivery. 


7. At the time of delivery the calves received by complainants 
averaged only 325 pounds, and the market value of the nine head 
that survived was $21.50 per hundredweight at that time. 


8. The complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


Failure of respondents to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice 
(9 CFR 202.41(c)). 


Complainants, on April 15, 1963, placed an order with re- 
spondents for 10 “excellent grade” feeder steers weighing from 
375 to 400 pounds at a price of $115.00 per head. Complainants 
specified that the calves should be “of uniform quality, good 
appearance, well marked and blocky.” Calves of “mixed to poor 
quality” and poor appearance, which weigh less than the specified 
weight, some of which are sick, and which as a group lack uni- 
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formity clearly do not conform to the animals ordered. The de- 
livery of such calves constituted a breach of contract by the 
respondents, who were acting jointly in connection with the sale 
of these calves to complainants. See Bradenstein v. Jackling, 99 
Cal. App. 438, 278 Pac. 880 (1929). Such breach was an unjust 
practice in violation of the act for which reparation should be 
awarded. 


In consequence of the sickness of the animals, complainants 
incurred veterinary expenses in the sum of $34.00. In addition, 
complainants suffered damages to the extent of the difference 
between the market value at the time of delivery of the calf 
which died and the value it would have had if it had conformed 
to the contract. Since this calf, although treated by a veterinar- 
ian, died approximately two months after delivery as a result 
of a condition prevalent at the time it was received by complain- 
ants, it is concluded that its value at such time was negligible. 
There being no other guide in this regard, the contract price 
($115.00) will be considered as the value of animals conforming 
to the contract. Accordingly, complainants’ damages for the loss 
of this calf are $115.00. Damages need not be established with 
exactness. It suffices if a reasonable basis for their computation 
is afforded. Eastman Co. v. Southern Photo Co., 273 U. S. 359, 
379 (1927) ; Natural Bridge Packing Co. v. Ganey, 15 A. D. 818, 
823 (1956). 


In connection with the surviving calves complainants also claim 
damages on the basis of the difference in quality and weight 
between calves as ordered and those delivered. These nine sur- 
viving calves were of “mixed to poor quality” and they had a 
market value of $21.50 per hundredweight at the time of delivery. 
They weighed an average of 325 pounds at that time. Based on 
this weight, the market value of the nine surviving steers was 
$628.83. As stated above there being no other guide in this 
regard, the contract price will be considered as the value of calves 
as ordered. Under the contract of the parties, the calves ordered 
were valued at $115.00 per head or a total of $1,035.00 for nine 
head. Therefore, it is concluded that complainants have been 
damaged in the amount of $406.17 in this regard. 


Complainants also claim as damages the purchase price of nine 
head of calves and the cost of feeding the animals delivered by 
respondents. Complainants’ claims in this regard must be dis- 
allowed since there is no indication that the contract was re- 
scinded. 





MISCELLANEOUS 983 
Cite as 23 A.D. 983 


ORDER 


Within 30 days from the date hereof, respondents shall jointly 
and severally pay to complainants, as reparation, the sum of 
$555.17, plus interest thereon at the rate of 5 percent per annum 
from June 1, 1963, until paid. 


Copies hereof shall be served upon the parties. 


DISMISSAL—LACK OF JURISDICTION 


Issued by Thomas J. Flavin, Judicial Officer 
(No. 9284) 
DALLAS J. WHITE, d/b/a DALLAS WHITE LIVESTOCK COMPANY v. 


J. M. NIXON et al. P&S Docket No. 3331. Dismissed August 
10, 1964. 


DISMISSAL—OUT OF BUSINESS 
Issued by Thomas J. Flavin, Judicial Officer 
(No. 9285) 
In re LEE KAHANEK AND R. J. KLEIMANN, d/b/a WHARTON 


CouNTY LIVESTOCK COMMISSION COMPANY. P&S Docket No. 
3081. Issued August 4, 1964. 


REPARATION AWARDED—DEFAULT ORDER 
Issued by Thomas J. Flavin, Judicial Officer 
(No. 9286) 
M & S FARMS v. AMERICAN HEREFORD FARMS, INC. P&S Docket 
No. 3275. Reparation of $580.50 with 5 percent interest from 


November 1, 1963, awarded complainant against respondent in 
order issued August 10, 1964. 
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STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
Issued by Thomas J. Flavin, Judicial Officer 
(No. 9287) 


MARVIN DUNKLAU v. GLENN F. CLARK, d/b/a CLARK CATTLE Co. 
P&S Docket No. 2974. Issued August 4, 1964. 


(No. 9288) 


CLARK CATTLE Co. v. C. A. HELDRIDGE, d/b/a LONG AND HANSEN 
LIVESTOCK COMMISSION CO., THE LONG AND HANSEN LIVESTOCK 
COMMISSION CO., AND MARVIN DUNKLAU, d/b/a WILLERS AND 
DUNKLAU. P&S Docket No. 2979. Issued August 4, 1964. 


(No. 9289) 


WALKER LEWIS, JR. v. SOUTH SIDE FRUIT MARKET. PACA Docket 
No. 9184. Decided August 6, 1964. 


Acceptance—Liability—Contract Price—Reasonable Value—Novation 


Where buyer has failed to prove that new agreement was made for handling 
a shipment of watermelons on consignment basis, buyer is liable for 
contract price. Where seller has failed to prove that second load was 
shipped pursuant to contract of purchase, buyer is liable for reasonable 
value. 

Mr. W. H. Long, of Quitman, Georgia, for complainant. Mr. R. Merle Heff- 
ner, of Huntingdon, Pennsylvania, for respondent. Mr. James V. Wright, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on December 4, 1962. The formal 
complaint was filed on June 20, 1963. Complainant requests an 
award of reparation in the amount of $986.50, which is alleged 
to be due complainant in connection with the sale to respondent 
of two truckloads of watermelons during July 1962. 
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A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on August 9, 1963. A copy of 
the formal complaint and a copy of the report of investigation 
were served on respondent on August 8, 1963. Respondent filed 
an answer on August 29, 1963, presenting several defenses to 
the matters alleged in the formal complaint and admitting that 
she owed complainant $193.82 as an undisputed amount due in 
connection with these transactions. Pursuant to this admission 
and in accordance with section 7(a) of the act (7 U.S.C. 499g 
(a)), an order was issued on September 25, 1963, for the pay- 
ment by respondent to complainant of the undisputed amount. 
This sum was subsequently paid by respondent in satisfaction 
of the order, leaving respondent’s liability for payment of the 
disputed amount of $792.68 for determination under the shorten- 
ed procedure provided in section 47.20 of the rules of practice 
(7 CFR 47.20). Pursuant to this procedure, complainant and 
respondent were each given the opportunity to present additional 
evidence by means of an opening and answering statement, re- 
spectively, but neither did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Walker Lewis, Jr., whose 
address is Empress Road, Quitman, Georgia. 


2. Respondent is an individual, Nellie Brumbaugh, doing busi- 
ness as South Side Fruit Market, whose address is Route 22, 
Huntingdon, Pennsylvania. At the time of the transactions in- 
volved herein, respondent was licensed under the act. 


3. On or about July 1, 1962, in the course of interstate com- 
merce, complainant sold to respondent one truckload of water- 
melons, with an average weight of 25 pounds per melon, at an 
agreed price of 114¢ per pound, f.o.b. loading point in the State 
of Georgia. Pursuant to this contract and on the same day, com- 
plainant shipped from Empress, Georgia, to respondent at Hunt- 
ingdon, Pennsylvania, one truckload, or 1,114 watermelons, with 
an average weight of 25 pounds per melon. The shipment arrived 
at contract destination on or about July 2, 1962, and was accepted 
by respondent. 


4. On or about July 5, 1962, in the course of interstate com- 
merce, complainant shipped from loading point in the State of 
Georgia to respondent in Huntingdon, Pennsylvania, one truck- 
load consisting of 1,388 watermelons with a total weight of 
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34,420 pounds. The shipment arrived at Huntingdon, Pennsyl- 
vania, on July 8, 1962, and was there received and accepted by 
respondent. Neither the shipment of the load by complainant 
nor the acceptance of the load by respondent, however, was pur- 
suant to any contract of purchase and sale made between the 
parties. 


5. Respondent paid freight charges of $300.03 in connection 
with the load of July 1, 1962, and freight charges totaling $481.88 
on the load shipped July 5. 


6. Respondent has paid complainant $193.82, with interest, as 
an undisputed amount due in connection with these transactions. 


7. An informal complaint was filed on December 4, 1962, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


There are two transactions forming the basis of this proceeding. 
Each transaction involves watermelons shipped by complainant 
from the State of Georgia to respondent in the State of Penn- 
sylvania. The issues arising in connection with the transactions 
are dissimilar, however, and for this reason we shall discuss 
each of the transactions separately. 


As to the load of melons shipped by complainant on July 1, 
there is no dispute regarding the fact that this was done pursuant 
to a contract made between the parties which provided for an 
agreed purchase price of 114¢ per pound, f.o.b. loading point in 
the State of Georgia. There is likewise no dispute between the 
parties regarding the fact that respondent took delivery of the 
melons at her place of business in Huntingdon, Pennsylvania, 
on or about July 2, by unloading them from the truck and event- 
ually disposing of them to third parties who are not involved 
herein. Respondent resists complainant’s claim for payment of 
the contract price of the melons, however, on the ground that 
a new contract of consignment was made between the parties on 
or about July 2, after the shipment had arrived at Huntingdon. 


As the party affirmatively alleging the making of the new con- 
tract between the parties, the burden falls upon respondent to 
prove such allegation by a preponderance of the evidence. De 
Marco Company, Inc. v. Gubel, 10 A.D. 24. The report of in- 
vestigation, of which we take official notice, contains copies of 
letters written by Robert Sprock, respondent’s buyer, wherein 
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Sprock stated, among other things, that this load of melons was 
accepted and unloaded by respondent only after, and pursuant to, 
complainant’s instructions to “. . . sell these melons for whatever 
I could get so that there would be sufficient funds to pay the 
freight ...” The report of investigation also contains copies 
of letters written by complainant, however, which indicate that 
respondent’s acceptance was pursuant to the contract of sale. 


In reviewing the evidence before us, we are of the opinion that 
respondent has failed to establish, by a preponderance of the 
evidence, that a new contract of consignment was made. Ac- 
cordingly, we conclude that the rights and liabilities of the parties 
must be determined in accordance with the terms of the original 
contract, and that respondent, having accepted the shipment, 
became liable to complainant for the agreed purchase price there- 
of, subject to her right to reduce such liability by proving 
damages resulting from any breach of contract by complainant. 
O’Donnell Fruit Company v. Mercurio, 18 A.D. 1173. 


Respondent alleges that complainant breached the contract 
with respect to this load, in that shipment was made by com- 
plainant at a much later date than was agreed on by the parties, 
during which time the market value of melons at contract destin- 
ation declined. Specifically, respondent contends that this load 
of melons was purchased by Sprock on June 26, while Sprock was 
at complainant’s place of business; that shipment to respondent 
was to have been made the following day, June 27; that the load 
was not shipped until some four days later, on or about July 1; 
and that in the meantime, between the dates of June 27 and July 
1, the market prices for watermelons at contract destination de- 
clined a great deal. Complainant alleges, on the other hand, that 
the sale of this truckload of melons was made to respondent on 
July 1, in the course of a telephone conversation with respondent’s 
agent, Sprock, and that shipment was made to respondent that 
same day. 


Having alleged that complainant breached the contract with 
respect to the time of delivery of this shipment, the burden rests 
upon respondent to establish her allegation by a preponderance 
of the evidence. Respondent’s evidence consists of her verified 
answer and copies of letters written to the Department by Sprock, 
which tend to support respondent’s position with respect to the 
alleged breach. Complainant’s evidence on this issue consists of 
his verified complaint and copies of his letters written to the 
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Department, the latter being included in the report of investiga- 
tion, all of which tend to support his position and serve to rebut 
respondent’s evidence. We conclude from the evidence that re- 
spondent has failed to sustain her burden of proving that com- 
plainant was under any obligation to ship the melons prior to 
July 1, so that no breach by complainant has been established 
in this respect. 


The evidence (report of investigation, Exhibit No. 1) shows 
that this load contained a total of 36,500 pounds of melons. 
Computed at the contract price of 114¢ per pound, f.o.b. loading 
point, this totals $456.25 for the load. In addition to this sum, 
complainant made an advance of $100 to one of the drivers, which 
reduced by that amount the freight charges payable by respond- 
ent. This should be added to the $456.25 due complainant on the 
purchase price of the load, making a total of $556.25. Com- 
plainant has received from respondent, as an undisputed amount, 
payment of $193.82. This leaves a balance due complainant of 
$362.43 in connection with the purchase price of the first load. 
Respondent’s failure to pay the sum of $362.43 to complainant 
is in violation of section 2 of the act, for which reparation should 
be awarded, with interest. 


We next consider the second load of watermelons involved in 
this proceeding, shipped by complainant to respondent on or 
about July 5, 1962. Complainant, in his formal complaint, alleges 
that the shipment was pursuant to a contract of purchase and 
sale made by telephone between the parties on July 5, and that 
the shipment was accepted by respondent at contract destination, 
Huntingdon, Pennsylvania, on or about July 8, pursuant to such 
contract. Respondent in her answer denies that she purchased, 
or agreed to purchase, the second load of melons, and alleges 
that when the shipment arrived at Huntingdon she notified com- 
plainant by telephone, on or about July 8, that she would not 
accept the shipment; that complainant then requested that the 
melons be sold by respondent in order to pay the freight; and 
that respondent agreed to this request and did sell the melons 
and did pay the freight charges from the proceeds derived from 
the resale of the melons. 


Complainant, as the party alleging the sale to respondent of 
the melons contained in the second load, has the burden of prov- 
ing such sale by a preponderance of the evidence. In addition to 
complainant’s allegation to that effect, several written statements 
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appear in the record as exhibits to the report of investigation 
which tend to support his position. Respondent in her verified 
answer, however, denies the making of any contract with com- 
plainant for this load, and makes several statements in written 
form to the Department to this effect. These statements likewise 
are included as exhibits to the report of investigation. 


In reviewing the evidence, we are of the opinion that com- 
plainant has failed to sustain his burden of proving that the 
second load of melons was shipped to respondent pursuant to a 
contract of purchase and sale, and it is so concluded. However, 
the load was accepted by respondent, so that she (respondent) is 
liable to complainant for the reasonable value of the shipment, 
at the time and place of acceptance, even in the absence of a 
contract. Nelson & Sons v. Kerzner, 12 A.D. 226. Respondent 
submitted no accounting with respect to this load, but states 
that the melons on resale brought less than the freight charges 
of $481.88, which respondent paid on July 9, 1962. 


In the absence of other evidence, we may take official notice of 
applicable Federal Market News Service Reports in establishing 
the market value of a shipment, for purposes of measuring 
damages. S. N. Beard and Company v. Milton Schoenburg, 9 A.D. 
893. Such reports are not published for Huntingdon, but are 
published for Pittsburgh, and we consider that these reports rea- 
sonably reflect conditions prevailing in Huntingdon on Monday, 
July 9. In this connection, the reports show that three varieties 
of Georgia melons were being sold at Pittsburgh on this date: 
Charleston Grays, Blackstones and Garrisonions. The parties 
have not indicated the variety which was involved in this pro- 
ceeding, so we take the average of the prices prevailing for all 
three varieties in Pittsburg on July 9, which quotations refer 
to melons in less than carlot quantities, and to stock of generally 
good merchantable quality and condition. In our computation, 
we find this average price to be 56¢ per 25-pound melon. Multi- 
plying the 1,388 melons in the second shipment by this figure, 
56¢, gives us $777.28. This figure, in our opinion, represents the 
value of this lot of melons at Huntingdon on July 9. Substracting 
the freight charges of $481.88 paid by respondent in connection 
with this load from the figure of $777.28, leaves $295.40, which 
we find to be the amount due complainant from respondent in 
connection with this load. Respondent’s failure to pay this sum 
to complainant is a violation of section 2 of the act for which 
reparation should be awarded, with interest. 








990 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 23 A.D. 990 


The total due complainant from respondent in connection with 
these two transactions is $657.83. Reparation should be awarded 
to complainant in this amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $657.83, with interest thereon 
at the rate of 5 percent per annum from August 1, 1962, until 
paid. 

Copies of this order shall be served on the parties. 


(No. 9290) 


GOLDMAN Foops, INC. v. AMERICAN SYRUP & PRESERVING CO. 
PACA Docket No. 9014. Decided August 6, 1964. 


Petition for Reconsideration—Dismissal 


The order of July 8, 1964, is supported by the evidence and by the law 
applicable thereto. Complainant’s petition for reconsideration is dis- 
missed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on July 8, 1964, dismissing the complaint. 
A copy of this order was served on complainant on July 10, 1964. 
Complainant filed a petition on July 20, 1964, asking that we 
reconsider our order of July 8, 1964, on the ground that we erred 
in concluding in that order that complainant had failed to prove 
a rejection, without reasonable cause, of a quantity of frozen 
cherries. 


Upon reconsideration of our order of July 8, we are of the 
opinion that complainant’s contention is without merit and that 
the order is supported by the evidence and by the law applicable 
thereto, and it is so concluded. Accordingly, complainant’s 
petition should be and hereby is dismissed without prior service 
upon respondent, and our previous order of July 8, 1964, is 
reinstated. 


Copies of this order shall be served on the parties. 








REMER LANE BUDREAU, et al. 991 
Cite as 23 A.D. 991 


(No. 9291) 


In re REMER LANE BUDREAU d/b/a J. L. BUDREAU & COMPANY, 
and J. L. BUDREAU & Co. (INC.). PACA Docket No. 9501. De- 
cided August 10, 1964. 


Failure to Pay and to Remit—Revocation of License—Consent 


For failure to pay for shipments of perishable agricultural commodities 
purchased, the individual respondent is found to have committed flagrant 
and repeated violations of section 2 of the act. The license of respondent 
corporation is revoked for failure to pay for shipments of perishable 
agricultural commodities purchased and for failure to remit proceeds 
collected for shipper. 


Mr. James E. Horton for complainant. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). By complaint filed on June 29, 1964, by the Acting 
Director of the Fruit and Vegetable Division, Agricultural Mar- 
keting Service, it is alleged that respondents failed to pay for 
numerous shipments of perishable agricultural commodities, in 
violation of section 2 of the Act. Specifically, it is alleged that 
during the period October 13, 1962, to May 17, 1963, respondent 
Remer Lane Budreau, an individual doing business as J. L. 
Budreau & Company, whose address is 3335 Bright Avenue, Jack- 
sonville, Florida, purchased, received, and accepted 24 lots of 
perishable agricultural commodities in interstate commerce from 
three shippers and failed to pay the shippers $18,893.38 due them 
under the contracts, and that such amount remains due and is 
unpaid. This respondent filed an answer in which he neither 
admitted nor denied the allegations of the complaint, waived 
oral hearing, and consented to the issuance of an order finding 
that he had committed flagrant and repeated violations of section 
2 of the Act. On the basis of this respondent’s answer and con- 
sent, it is hereby found that respondent Remer Lane Budreau, 
an individual doing business as J. L. Budreau & Company, com- 
mitted flagrant and repeated violations of section 2 of the Act. 


As to respondent J. L. Budreau & Co., (Inc.), a corporation 
whose address is 3335 Bright Avenue, Jacksonville, Florida, it 
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is alleged in the complaint that during the period September 10, 
1963, through February 25, 1964, this respondent purchased, 
received, and accepted 23 lots of perishable agricultural com- 
modities in interstate commerce from three shippers and failed 
to pay the shippers $15,251.81 due them under the contracts, 
and that such amount remains due and is unpaid; further, that 
on or about February 20, 1964, this respondent, acting for a 
shipper in Twin Falls, Idaho, received, distributed, and collected 
for a shipment of onions, but failed to pay the shipper $3,020 
collected for the shipper’s account. This respondent filed an 
answer in which it neither admitted nor denied the allegations 
of the complaint, waived oral hearing, and consented to the issu- 
ance of an order revoking the license issued to this respondent 
pursuant to the provisions of the Act. Accordingly, such an or- 
der should be issued. 


ORDER 


Effective 11 days after the service of this order upon respond- 
ent J. L. Budreau & Co., (Inc.), any license held by respondent 
J. L. Budreau & Co., (Inc.), under the Perishable Agricultural 
Commodities Act, 1930, as amended, is revoked. 


This order shall be published and copies served upon the parties. 


(No. 9292) 


RAILROAD SELLING AGENCY, INC. v. JOHN MICELI FRUIT COMPANY. 
PACA Docket No. 9167. Decided August 11, 1964. 


Acceptance—Liability—Damages—Not Established 


Where buyer failed to prove damages resulting from alleged breach of 
contract with respect to late delivery of shipment of grapes, buyer is 
liable for full contract price. 


Complainant pro se. Mr. Gerald D. Prather, of Meadville, Pennsylvania, 
for respondent. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed June 20, 1963. Complainant seeks 
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reparation in the amount of $1,050, which is alleged to be the 
unpaid balance due complainant in connection with the sale of 
a carload of grapes to respondent on January 29, 1963. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant July 17, 1963. A copy of the 
formal complaint and a copy of the report of investigation were 
served on respondent July 18, 1963. Respondent filed an answer 
to the formal complaint August 7, 1963, denying liability to com- 
plainant in connection with this shipment. 


Since the amount involved herein does not exceed $1,500, the 
issues are determined in accordance with the shortened procedure 
provided in section 47.20 of the rules of practice. Pursuant to 
this procedure complainant filed an opening statement, respond- 
ent filed an answering statement, and complainant filed a state- 
ment in reply. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Railroad Selling Agency, Inc., is a corpora- 
tion whose address is Pier 28, North River, New York, New York. 


2. Respondent is a partnership composed of Benedict, Victor, 
Joseph, Samuel, and Frank Miceli, doing business as John Miceli 
Fruit Company, whose address is 976 Water Street, Meadville, 
Pennsylvania. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On January 19, 1963, car PFE 40747, loaded with California 
grapes, was shipped from Fresno, California, to Passaic, New 
Jersey. On or about January 25, and while car PFE 40747 was 
still in transit, the car was derailed at or near Geneva, Pennsyl- 
vania. Subsequent to the derailment, and acting under the pro- 
visions of a prior contract made between complainant and the 
carrier, complainant acquired sole proprietary rights to the 
grapes contained in car PFE 40747. 


4. On or about January 29, 1963, in the course of interstate 
commerce, complainant, through its general manager, Joseph 
Lieblich, sold to respondent, through respondent’s employee, John 
Miceli, the grapes contained in car PFE 40747, on an “As is” 
basis and for a total contract price of $1,620. It was understood 
between the parties that the grapes would be made available to 
respondent for unloading through Gilbert C. Bowman, the car- 
rier’s District Freight Claim Agent and complainant’s agent in 
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fact for the release of the grapes. It was also understood that 
respondent, at the time of taking custody and control of the 
grapes, would deliver to complainant its check for $1,620, repre- 
senting the full purchase price of the shipment. 


5. During the evening of January 29, 1963, respondent’s John 
Miceli telephoned Gilbert Bowman at Meadville, Pennsylvania, 
and asked that the grapes be released to respondent that night. 
Bowman refused this request. The following day, January 30, 
at 7:30 a.m., Bowman arrived at the site of the derailed car, PFE 
40747. John Miceli appeared in the late morning or early after- 
noon of that day and tendered Bowman a check dated January 
30, 1963, drawn in complainant’s favor for $1,620. Bowman 
accepted the check for complainant and respondent then unloaded 
the subject grapes and trucked them away. Respondent subse- 
quently stopped payment on the January 30 check. 


6. Respondent has paid $570 of the agreed contract price of 
$1,620, leaving $1,050 in dispute. 


7. The formal complaint was filed June 20, 1963, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


There is no dispute regarding the fact that the shipment of 
grapes involved herein was accepted by respondent. Having 
accepted the grapes, respondent is liable to complainant for the 
agreed contract price, thereof, subject to its right to reduce 
such liability by proving damages resulting from any breach of 
contract by complainant. O’Donnell Fruit Company v. Mercurio, 
18 A.D. 1173. The burden of proving both the breach and the 
damages resulting therefrom, by a preponderance of the evidence, 
rests upon respondent as the moving party. 


Respondent alleges that the contract was breached by com- 
plainant, in that respondent was not allowed to unload the grapes 
from the car on the evening of January 29, the date of purchase, 
as agreed between the parties, but was forced to wait until the 
following day. Respondent alleges that as a result of this delay 
caused by complainant’s breach, it was damaged in the amount 
of $1,050, or the difference between the contract price of $1,620 
and the gross proceeds of $570 received by respondent on its 
resale of the grapes which it managed to salvage from the carload. 
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Complainant takes issue with respondent on the matter of the 
alleged breach of contract, alleging that the agreement between 
the parties provided for respondent being allowed to unload the 
grapes at or after 7 a.m. on January 30, the day after the ship- 
ment was purchased by respondent; that the shipment was made 
available to respondent at this time, pursuant to the agreement; 
and that complainant was guilty of no breach of contract and 
(inferentially) no damage resulted to respondent in connection 
with this transaction. 


Assuming, without deciding, that the contract was breached 
by complainant, as charged by respondent, there would still re- 
main the question of damages for our consideration. The burden 
of proving such damages, as we have said, rests upon respondent 
as the moving party. The measure of respondent’s damages under 
the circumstances of this case, including the assumed breach by 
complainant, is the difference between the market value of the 
grapes at the time they were actually made available to respond- 
ent on the morning of January 30, and the market value of the 
same grapes on the evening of January 29, when they should 
have been made available to respondent. Quality Potato Co. v. 
Cooney & Korshak, 13 A.D. 1104, 1111. 


Respondent takes the position that the market value of the 
grapes on January 30 is evidenced by the amount for which they 
were resold, or $570. We have said that the market value of 
goods delivered may be evidenced by the resale price, when such 
goods are sold in a prompt and reasonable manner. Kirby & Little 
Packing Company v. United Fruit & Produce Company, 16 A.D. 
1066. In the present case, however, respondent has failed to sub- 
mit any evidence in connection with the resale of the grapes, so 
that we are in no position to judge whether such resale was or 
was not made in a prompt and reasonable manner, and whether 
the alleged proceeds from such resale fairly represented the value 
of the grapes at the time and place of delivery to respondent. 
Accordingly, even if it is assumed that complainant breached 
the contract between the parties with respect to the time of 
delivery and that respondent had established the market value 
of the grapes on the evening of January 29, it is concluded that 
respondent has failed to establish that any damages stemmed 
from such breach. 


The agreed contract price of the grapes involved herein is 
$1,620. Respondent has paid $570 to complainant in connection 
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with this transaction, leaving a balance due and owing of $1,050. 
Respondent’s failure to pay this sum to complainant is in viola- 
tion of section 2 of the act, for which reparation should be 
awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,050, with interest thereon 
at the rate of 5 percent per annum from February 1, 1963, until 
paid. 


Copies of this order shall be served on the parties. 


(No. 9293) 


MENDELSON-ZELLER Co., INC. v. THE AUSTER COMPANY, INC. 
PACA Docket No. 9239. Decided August 12, 1964. 


Warranty—Rejection—Reasonable Cause 


Where seller failed to deliver nectarines that complied with the warranty 
that they would be “firm to hard” on arrival, buyer’s rejection was 
justified and the complaint is dismissed. 


Dreher, McCarthy & Dreher, of San Francisco, California, for complainant. 
Golbus & Golbus, of Chicago, Illinois, for respondent. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on July 29, 1963, complainant seeks 
reparation against respondent in the amount of $1,362.17, alleged 
to be the balance due complainant in connection with a shipment 
of nectarines sold to respondent in July 1963. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respondent 
on October 5, 1963. A copy of the report of investigation was 
served upon complainant on October 7, 1963. Copies of a sup- 
plemental report of investigation were served upon respondent 
on October 24, 1963, and upon complainant on October 28, 1963. 
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Respondent filed an answer to the complaint on October 23, 1963, 
denying liability to complainant for the amount claimed or for 
any amount. 


Since the amount involved in this proceeding does not exceed 
$1,500, the issues are determined in accordance with the short- 
ened method of procedure provided in Section 47.20 of the Rules 
of Practice (7 CFR 47.20). Pursuant to such procedure, com- 
plainant filed an opening statement and respondent filed an 
answering statement. Both parties submitted briefs. 


FINDINGS OF FACT 


1. Complainant, Mendelson-Zeller Co., Inc., is a corporation 
whose address is One Drumm Street, San Francisco, California. 


2. Respondent, The Auster Company, Inc., is a corporation 
whose address is 51 South Water Market, Chicago, Illinois. At 
the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. On or about July 5, 1963, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a 
carload of Early Sungrand nectarines, King Top brand, on the 
following terms: 223 lugs, size 70, at $3.25; 410 lugs, size 80, 
at $2.75; 56 lugs, size 84, at $2.75; 190 lugs, size 88, at $2.25; 
and 426 lugs, size 96, at $2.25, or a total of 1,305 lugs for a total 
invoice price of $3,467.25, including $75 for precooling, f.o.b. 
California shipping point. Complainant warranted that the nec- 
tarines would be “hard to firm” on arrival at destination. 


4. The contract was negotiated by Riley-McFarland Co., a 
broker in Chicago, Illinois, who issued a Broker’s Standard 
Memorandum of Sale and forwarded copies to both parties. The 
confirmation of sale failed to include the special warranty that 
the nectarines would be “hard to firm” on arrival. 


5. Complainant shipped on July 5, 1963, in car PFE 20974, 
from Fresno, California, to respondent at Chicago, Illinois, 1,305 
lugs of nectarines which graded U.S. Extra No. 1. 


6. The carload of nectarines arrived at Chicago on July 10, 
1963, and was inspected by a Federal inspector at 3:30 p.m. on 
that date. The inspection certificate covering this inspection, 
which was restricted to the top layer of the load, shows the 
following as to quality, condition, and grade: 
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“Quality: Mature, clean and well formed. Generally 14 to 
full surface pink or red color. Grade defects within tolerance. 


“Condition: Mostly hard to firm, many firm ripe. Ground 
color generally turning yellow to orange. No decay. 


“Grade: U.S. No. 1.” 


7. On July 12, 1963, the broker sent complainant the follow- 
ing telegram: 


“RETEL AS ADVISED ON PHONE YESTERDAY TO 
CHICK HANSEN AT FRESNO AUSTER HAS REJECT- 
ED AND REFUSES TO ACCEPT ACCOUNT NOT FREE 
OF FIRM RIPE AND BRUISED FRUIT ADVISE DIS- 
POSITION CAR STILL TRACK PFE 20974.” 


On the same day, complainant wired the broker the following: 


“RETEL PLEASE SELL AUCTION MONDAY PFE 20974 
FOR ACCOUNT WHOM IT MAY CONCERN WE NOT 
ACCEPTING AUSTER’S REJECTION THANKS.” 


8. The carload of nectarines was sold at auction on July 15, 
1963, and the broker remitted to complainant net proceeds of 
$2,170.08 received from the auction sale, less $65 brokerage, or a 
total of $2,105.08. No additional amount has been paid complain- 
ant in connection with the nectarines. 


9. The formal complaint was filed on July 29, 1963, which was 
within 9 months after accrual of the alleged cause of action 
herein. 


CONCLUSIONS 


The principal dispute between the parties in this proceeding 
relates to the terms of the contract. Complainant alleges that 
the transaction was an f.o.b. sale of a carload of U.S. No. 1 nec- 
tarines to respondent, at certain agreed prices for the various 
sizes contained in the shipment, and that the Broker’s Standard 
Memorandum of Sale accurately reflected the full agreement 
between the parties. Respondent, on the other hand, contends 
that, in addition to the terms set forth in the Standard Memor- 
andum of Sale, the contract also contained a warranty by com- 
plainant that the nectarines would be “hard to firm” upon arrival, 
with no firm ripe fruit in the shipment. Complainant has the 
burden of proving that the contract was as alleged in the com- 
plaint. Respondent also has the burden of proving its affirmative 
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defense that the contract contained a special agreement or war- 
ranty, in addition to the terms set forth in the Broker’s Standard 
Memorandum of Sale. 


Complainant’s evidence consists of the verified complaint and 
attached exhibits, one of which is a copy of the Broker’s Standard 
Memorandum of Sale which failed to include the warranty claimed 
by respondent, and an opening statement in the form of an affi- 
davit by C. Hansen, complainant’s employee who handled the 
transaction from complainant’s Fresno office. Mr. Hansen states 
in his affidavit that no guaranty (or warranty) was discussed 
or agreed to between himself and the broker during the nego- 
tiations relative to the condition in which the shipment would 
arrive at destination. He further states that the Broker’s Stand- 
ard Memorandum of Sale sets forth the entire terms and provi- 
sions of the oral contract made between the parties. 


In addition to respondent’s sworn answer, respondent submit- 
ted in evidence an answering statement with seven attached ex- 
hibits. Respondent’s Exhibit No. 3 is a copy of the U. S. Depart- 
ment of Agriculture inspection certificate showing the shipment 
upon arrival at Chicago contained “many firm ripe” nectarines. 
As a part of its answering statement, respondent submitted three 
affidavits, to-wit, an affidavit by Clark C. Auster, respondent’s 
president and manager, an affidavit by Marshall Reid of the 
brokerage firm of Riley-McFarland Co., and an affidavit by 
Florence Palmer, a secretary employed by the broker. The three 
affidavits referred to substantiate respondent’s claim that the 
contract contained a guaranty or a warranty by complainant that 
the nectarines would arrive in hard to firm condition, with no 
firm ripe fruit. Marshall Reid states in his affidavit that during 
the negotiations, he advised Chick Hansen, who handled the 
transaction for complainant, that respondent insisted that the 
nectarines contain no firm ripe fruit on arrival at Chicago; that 
Hansen then stated he, for complainant, would guarantee that the 
car of nectarines would contain “hard to firm” fruit on arrival; 
and that, accordingly, the broker purchased for respondent a 
carload of U.S. No. 1, King Top Early Sungrands, to arrive in 
a hard to firm condition at Chicago. Reid further states that 
following the phone conversation, a Broker’s Standard Memor- 
andum of Sale setting forth the terms and specifications pertain- 
ing to the nectarines was prepared by Mrs. Florence Palmer, a 
secretary for the brokerage firm, who inadvertently omitted in- 
cluding the fact that complainant guaranteed the fruit would 
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be hard to firm on arrival. Reid stated that he failed to take 
note at the time he signed the memorandum that this specification 
was missing. He stated further that upon receipt of the buyer’s 
copy of the confirmation, respondent called him concerning the 
omission of the guaranty for hard to firm fruit, and that he 
(Reid) advised respondent that complainant had agreed to that 
condition, and that it had inadvertently been omitted from the 
Standard Memorandum of Sale. Mrs. Florence Palmer’s affidavit 
substantiates that of Marshal Reid in every detail. She states 
that she listened and participated in the long distance phone 
conversation on July 5, 1963, between the broker’s Marshall Reid 
and complainant’s Chick Hansen, and that Hansen stated he 
would guarantee that the car of nectarines would be “hard to 
firm” on arrival. She further stated that she inadvertently failed 
to include in the Broker’s Standard Memorandum of Sale the 
specification or guaranty of “hard to firm” on arrival, to which 
Mr. Reid and Mr. Hansen had agreed at the time of the long 
distance phone conversation. From the foregoing, we conclude 
that respondent has established, by a preponderance of the evi- 
dence, that complainant guaranteed or warranted that the carload 
of nectarines in question would be “hard to firm” on arrival at 
Chicago. 

The next question for our determination is whether complainant 
delivered a carload of nectarines complying with contract re- 
quirements. The nectarines were inspected by a United States 
Department of Agriculture inspector on July 10, 1963, the date 
of arrival, and the car was reported to contain “many firm ripe.” 
On the basis of the evidence, we conclude that complainant failed 
to deliver nectarines complying with contract requirements, in 
violation of Section 2 of the Act. 

Respondent rejected the nectarines due to the failure of the 
fruit to arrive in a “hard to firm” condition, although the ship- 
ment graded U.S. No. 1 at destination. Respondent stressed 
throughout its evidence that it had made it clear during the 
transaction respondent was not ordering U.S. No. 1 fruit, or any 
other grade, but was insisting upon the “hard to firm” condition 
of the nectarines, which was the important specification for re- 
spondent’s requirements. We conclude that respondent’s rejec- 
tion of the nectarines was not without reasonable cause, and 
therefore, was not in violation of the Act. It follows that respond- 
ent is not indebted to complainant for the damage claimed, or 
for any amount, and the complaint filed herein should be dis- 
missed. 
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ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 9294) 


HENRY AVOCADO Co. v. BOLER FRUIT & VEGETABLE COMPANY. 
PACA Docket No. 8881. Decided August 14, 1964. 


Accord and Satisfaction—Damages—Failure to Prove 


Accord and satisfaction as to one of five shipments of avocados estops con- 
sideration of claims with respect thereto and buyer has not established 
breach of contract on remaining transactions. 


Mr. Charles Chorna, of Los Angeles, California, for complainant. Mr. 
Charles Elick, of McAllen, Texas, for respondent. Mr. Elbert A. Cole, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed February 16, 1962. The formal 
complaint was filed April 16, 1962. An amended complaint was 
filed September 17, 1962. In the amended complaint, complainant 
requests an award of reparation in the amount of $8,805.73, 
which is alleged to be the unpaid balance due complainant in 
connection with five truckloads of avocados sold to respondent 
during November 1961 and January and February of 1962. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on June 23, 
1962. A copy of the report of investigation was served upon 
complainant on June 25, 1962. 


Respondent filed an answer and counterclaim on August 16, 
1962. On October 10, 1962, respondent filed an amended answer 
and counterclaim admitting the material allegations of the 
amended complaint as to the fourth and fifth truckloads of avo- 
cados but alleging the first truckload of avocados arrived hot and 
contained avocados which were immature, the second truckload 











1002 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 23 A.D. 1001 





of avocados were not invoiced at the agreed price and contained 
some avocados which were not of the variety ordered, and the 
third truckload contained avocados which were immature. Re- 
spondent further alleges that it sustained damage in the amount 
of $3,990 by virtue of complainant’s breach of contract to ship 
to respondent two additional truckloads of avocados in February 
1962. An oral hearing was requested by respondent. Complainant 
filed a reply to respondent’s counterclaim on November 1, 1962, 
denying generally the material allegations of the counterclaim. 


The oral hearing was held at McAllen, Texas, on October 21, 
1963. Each of the parties was represented by counsel. The depo- 
sitions of George Schoeffel, complainant’s salesman, and Ken 
Little, an employee of the Department of Agriculture of San 
Diego County, California, were received in evidence on behalf 
of complainant. Charles G. Henry, a partner, testified in behalf 
of complainant and Edd Boler, respondent’s vice-president, testi- 
fied in behalf of respondent. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Charles G. Henry 
and Warren G. Henry, doing business as Henry Avocado Co., 
whose address is 2008 East Hill Avenue, Escondido, California. 
At the time of the transactions involved herein, complainant was 
licensed under the act. 


2. Respondent, Boler Fruit & Vegetable Company, is a corpor- 
ation whose address is Post Office Drawer 1, Pharr, Texas. At 
the time of the transactions involved herein, respondent was 
licensed under the act. 


3. On or about November 7, 1961, in the course of interstate 
commerce, complainant sold to respondent 36,360 pounds of 
avocados at a price of 12 cents per pound, f.o.b. California ship- 
ping point. On November 7, 1961, complainant loaded 36,360 
pounds of avocados on a refrigerated truck sent by respondent. 
The truckload of avocados arrived at Pharr, Texas, on or about 
November 9, 1961. When the truck was opened, respondent in- 
spected the avocados and immediately telephoned complainant 
that the avocados were hot. Complainant advised respondent to 
obtain a Federal inspection and dispose of the avocados promptly. 
Respondent complied with complainant’s instructions and sub- 
sequently mailed complainant a check dated December 30, 1962, 
in the amount of $2,455.20 bearing the following notation: “FULL 
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PAYMENT FOR YOUR INVOICE DATED 11-7-61 1010 ctns. 
Avocados.” Complainant accepted this check as payment in full 
for the 36,360 pounds of avocados. 


4. On or about January 5, 1962, in the course of interstate 
commerce, complainant sold to respondent 15,747 pounds of avo- 
cados at 9 cents per pound, f.o.b. California shipping point. On 
January 5, 1962, complainant loaded 15,747 pounds of avocados 
on a refrigerated truck sent by respondent. Respondent accepted 
the avocados on arrival at Pharr, Texas, and advised complainant 
by telegram as follows: 


“RECEIVED FIFTY BOXES SMOOTH SKIN AVOCADOS 
WHICH I DID NOT ORDER. IMPOSSIBLE TO SELL. 
WE WILL NEED TWO TO THREE CENTS PER POUND 
PROTECTION.” 


Respondent has not paid complainant any part of the contract 
price of the 15,747 pounds of avocados, or $1,417.23. 


5. On or about January 18, 1962, in the course of interstate 
commerce, complainant sold to respondent 34,890 pounds of avo- 
cados at 9 cents per pound for a total agreed purchase price of 
$3,140.10 f.0.b. California shipping point. On January 18, 1962, 
complainant loaded 34,890 pounds of avocados on a refrigerated 
truck sent by respondent. Respondent accepted the avocados on 
arrival at Pharr, Texas, without complaint. Respondent has not 
paid complainant any part of the purchase price of the 34,890 
pounds of avocados. 


6. On or about January 29, 1962, in the course of interstate 
commerce, complainant sold to respondent 10,607 pounds of avo- 
cados at 9 cents per pound for a total agreed purchase price of 
$954.63 f.o.b. California shipping point. On January 29, 1962, 
complainant loaded 10,607 pounds of avocados meeting contract 
requirements on a refrigerated truck sent by respondent. Re- 
spondent accepted the avocados on arrival at Pharr, Texas, with- 
out complaint. Respondent has not paid complainant any part of 
the purchase price of the 10,607 pounds of avocados. 


7. On or about February 8, 1962, in the course of interstate 
commerce, complainant sold to respondent 158 lugs of avocados 
at $3.25 per lug and 7,148 pounds of avocados at 10 cents per 
pound for a total agreed purchase price of $1,228.30 f.0.b. Cali- 
fornia shipping point. On February 8, 1962, complainant loaded 
158 lugs and 7,148 pounds of avocados meeting contract require- 
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ments on a refrigerated truck sent by respondent. Respondent 
accepted the avocados on arrival at Pharr, Texas, without com- 
plaint. Respondent has not paid complainant any part of the 
purchase price of the 158 lugs and 7,148 pounds of avocados. 


8. The formal complaint was filed April 16, 1962, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The first shipment of avocados set out in Finding of Fact No. 
3 was not alleged in the complaint. This shipment was first put 
in issue by respondent’s counterclaim wherein it is alleged that 
the purchase price was adjusted to $2,455.22 because of damage 
to the avocados through improper loading and overheating in 
transit, but that respondent subsequently was required to dump 
10,875 pounds of avocados from this shipment because the avo- 
cados had been picked in an immature condition and would not 
ripen. Accordingly, respondent contends it is entitled to this 
additional loss of $1,663.93. Complainant joined issue on this 
shipment in its amended complaint alleging the avocados were of 
a quality required by the contract and, inasmuch as the sale was 
an f.o.b. sale, respondent is liable for the full purchase price. 
The evidence clearly establishes the amount due for the first ship- 
ment of avocados was in dispute. When the truck arrived, the 
avocados were overheated and there was a question as to whether 
the avocadoes were improperly loaded or whether the refrigera- 
tion unit was operating properly. Complainant advised respond- 
ent to do the best it could with the avocados. Approximately 8 
weeks after arrival of the shipment respondent tended to com- 
plainant its check in the amount of $2,455.20 as full payment of 
complainant’s $4,363.20 invoice. Henry testified at the hearing 
that he accepted respondent’s check as full settlement. Numerous 
decisions under the act have held that, where there is a bona fide 
dispute between the buyer and seller as to the amount due for 
produce sold and the buyer sends the seller a check for less than 
the contract price marked “full payment” or other words clearly 
indicating the check is tendered in full settlement, the acceptance 
of such check constitutes an accord and satisfaction. Growers 
Produce v. H. B. Frost Company, 20 A.D. 980; R. Patt Brokerage 
v. Spracale Fruit Company, 17 A.D. 939. In view of the undis- 
puted evidence, we must conclude there was an accord and satis- 
faction with respect to the amount due on the first shipment and 
no further claims or offsets can be considered on this shipment. 
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With respect to the second shipment set out in Finding of Fact 
No. 4, complainant contends the purchase price was 10 cents per 
pound. Respondent contends the agreed purchase price was 9 
cents per pound. The only evidence submitted by complainant on 
this issue is the invoice which shows the avocados were invoiced 
at 10 cents per pound, whereas, Boler testified that the price 
quoted by complainant’s salesman, Schoeffel, was 9 cents per 
pound and that Schoeffel had been frequently requested to cor- 
rect the error. Schoeffel’s deposition does not mention the agreed 
purchase price of this shipment. We believe the preponderance 
of the evidence establishes the agreed purchase price of the sec- 
ond shipment of avocados was 9 cents per pound. 


Respondent also contends the second shipment of avocados con- 
tained 50 boxes of avocados weighing 1,950 pounds which did 
not comply with contract requirements and that an allowance of 
2.5 cents per pound for the 50 boxes of avocados, or $47.87, was 
agreed upon by the parties. Henry testified that when he re- 
ceived the telegram set out in Finding of Fact No. 4 he imme- 
diately telephoned Boler and they agreed there would be no 
allowance. Boler testified that during this telephone conversa- 
tion it was agreed respondent would get the allowance. Since 
respondent alleges that complainant agreed to an allowance of 
2.5 cents per pound on 50 boxes of avocados, respondent has the 
burden of proving such an agreement was made. Hogan and 
Sons v. Pilot Produce Company, Inc., 15 A.D. 79. Since the only 
evidence before us is the conflicting statements of the parties, 
we conclude respondent has failed to sustain this burden. Even 
though we find there was no proof of an allowance agreement 
on the second shipment, respondent would be entitled to such 
damages as it could show resulted from any breach of contract 
on the part of complainant in connection therewith. We have 
only the mere statement in respondent’s telegram that it would 
require 2 to 3 cents per pound protection. The facts and cir- 
cumstances as to any breach or loss are not shown. We, there- 
fore, have no basis for finding either that there was or was not 
a breach of contract as to the 50 boxes of avocados. Our con- 
clusion as to the second shipment is that respondent has not 
established a right to any allowance and that respondent is liable 
to complainant for 15,747 pounds of avocados at a price of 9 
cents per pound for a total of $1,417.23. 


Respondent contends that some of avocados in the third ship- 
ment set out in Finding of Fact No. 5 were immature and, 
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therefore, it sustained a loss on this shipment. There is no ques- 
tion but that respondent accepted from complainant the third 
shipment of avocados involved herein. The evidence establishes 
the third shipment of avocados was loaded on a truck under 
respondent’s control, the truck was unloaded by respondent on 
arrival, and the avocados were placed in respondent’s cold room. 
Having accepted the third shipment of avocados, respondent be- 
came liable to complainant for the purchase price thereof less 
any damages it can prove were sustained as a result of a breach 
of the contract by complainant. Whittenburg and Alston v. Good- 
man Produce Company, 20 A.D. 909; Antigo Potato Brokerage 
v. W. R. Reed, 18 A.D. 859. The burden of proving both the 
breach and the resulting damages rest upon respondent, the party 
alleging the breach and damages. M. J. Duer and Co. v. Rothman 
Pickle Products, 20 A.D. 255. In support of its contention, re- 
spondent introduced in evidence a dump certificate dated Feb- 
ruary 7, 1962, covering 13,680 pounds of avocados issued by the 
Hidalgo County Health Department. This certificate shows the 
reasons the avocados were condemned were “Stem end collapsed 
and decay, some fruit immature.” No indication was given as 
to how it was determined some of the fruit was immature. Boler 
testified that no tests of the oil content of the avocados were made 
and, therefore, it is probable the remark on the certificate re- 
garding immaturity was merely a conclusion. There is a serious 
question as to whether the avocados described by the certificate 
were avocados purchased from complainant. Boler also testified 
he did not know what percentage of the avocados covered by the 
certificate had deteriorated from natural causes as distinguished 
from immaturity. In any event, we believe a dump certificate 
dated twenty days after the avocados were shipped has little, if 
any, probative value in determining the condition of the avo- 
cados at the time of the shipment. On the other hand, the depo- 
sition of Ken Little introduced by complainant shows that all 
avocados, of the variety purchased by respondent, tested by the 
California Department of Agriculture during January of 1962 
were mature as defined by the California Agricultural Code. We 
believe respondent has not met the burden of proving a breach 
of contract by complainant. In addition, it is noted that respond- 
ent did not give complainant timely notice of the alleged breach 
of contract. Accordingly, we conclude that respondent is liable 
to complainant for the full agreed purchase price of the third 
shipment of avocados in the amount of $3,140.10. 
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Respondent has admitted liability for the fourth and fifth ship- 
ments of avocados set out in Findings of Fact Nos. 6 and 7. We, 
therefore, conclude respondent is liable to complainant for the 
full agreed purchase price of these shipments in the respective 
amounts of $954.63 and $1,228.30. 


The remaining question to be determined is whether complain- 
ant has breached an oral contract to ship two additional truck- 
loads of avocados to respondent as alleged in respondent’s coun- 
terclaim. Since respondent is the party alleging the contracts, it 
has the burden of proof. At the hearing, Boler testified that he 
telephoned Schoeffel on two separate occasions and “told him I 
would want a load between 42 and 45,000 pounds and he took 
the order and that was about all there was to it.” Boler did not 
know the price at which the avocados were allegedly purchased. 
In his deposition, Schoeffel denied that he had accepted or con- 
firmed the orders of 42,000 to 45,000 pounds of avocados. Schoef- 
fel further testified that “On or about the first day of February 
1962, Mr. Boler called me and asked me to give him all of the 
avocados I could possibly make available to him. I reminded Mr. 
Boler that I had just loaded him with approximately 10,000 pounds 
of fruit. I explained to Mr. Boler that avocados were very scarce 
because we were not picking every day due to the cold and rainy 
weather that prevailed at the time. I told Mr. Boler that I had 
no idea how much fruit, if any, I could make available to him; 
but that I had to take care of other customers also.” Undisputed 
evidence concerning the party’s previous dealings establishes that 
respondent purchased avocados from at least three California 
shippers depending on price and availability, and that the sales 
by complainant were not consummated until the avocados were 
loaded on respondent’s truck. Boler testified on cross-examina- 


tion as follows: 


“Q. As a matter of fact you bought from all three, depend- 
ing upon who had merchandise, did you not, Mr. Boler? 


A. And price. 


Q. Yes. And you would send a truck in, would you not, and 
be interested in a load of merchandise and whatever 
you bought at one or could not get at one you bought 
at the other and attempted to fill out a full load, is that 


correct. 
A. That is right.” 
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In view of the foregoing evidence, we are unable to find that 
respondent has sustained the required burden of proof. Even 
if we were to find a valid contract, it would be impossible to 
determine the proper amount of damage because respondent has 
failed to establish the alleged purchase price. It follows that 
respondent’s counterclaim should be dismissed. 


In summary, it is concluded that respondent is liable to com- 
plainant for the second shipment in the amount of $1,417.23 and 
for the full agreed purchase price of the third, fourth and fifth 
shipments, making a total amount of $6,740.26. Respondent’s 
failure to pay the balance due in connection with these transac- 
tions is a violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $6,740.26, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $6,740.26 with interest there- 
on at the rate of 5 percent per annum from March 1, 1962, until 
paid. 


The facts herein shall be published and copies hereof served 
upon the parties. 


(No. 9295) 


FARLEY FRUIT COMPANY v. NAT SPECTOR. PACA Docket No. 
9329. Decided August 19, 1964. 


Broker—Contract Term—Warranty—Rejection—Dismissal 


Where term of contract of consignment, that is, shipper warrants that 
grade and quality will meet terms of suitable shipping condition on 
regular f.o.b. terms, guarantee as to price only, was in fact negotiated 
by broker, shipper’s claim against broker for loss sustained by con- 
signee’s rejection to carrier is dismissed. 


Mr. T. C. Curry, Bureau of Service, Glendale, Arizona, for complainant. 
Spector and Johnson, of Phoenix, Arizona, for respondent. Mr. Fred- 
erick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
An informal complaint was filed April 30, 1963, and the formal 
complaint was filed July 16, 1963. Complainant seeks reparation 
of $1,500, which is alleged to be the loss sustained as the result 
of misrepresentations made by respondent, as broker, concerning 
the terms of a consignment contract negotiated between complain- 
ant and a consignee. It is further alleged that the carload of 
lettuce shipped by complainant was rejected to the railroad by 
the consignee. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on September 16, 1963. On 
the same day, a copy of the report of investigation and a copy 
of the formal complaint were served upon respondent. 


Respondent filed an answer on January 17, 1964, the time for 
tuing having been extended due to the illness of respondent. 
Therein, the material allegations of the complaint are denied. 
It is alleged that both complainant and the consignee were com- 
pletely advised as to the terms and conditions of the contract. 


Since the amount involved does not exceed $1,500, the short- 
ened method of procedure is followed, as provided in section 
47.20 of the rules of practice (7 CFR 47.20). Complainant did 
not file an opening statement and respondent did not file an an- 
swering statement. 


FINDINGS OF FACT 


1. Complainant is the Trust of Walter Farley, doing business 
as Farley Fruit Company, whose address is Post Office Box 1449, 
Salinas, California. 


2. Respondent is an individual, Nat Spector, whose address is 
540 Rancho Drive, Phoenix, Arizona. At the time of the transac- 
tions involved herein, respondent was licensed under the act. 


3. On February 5, 1963, in the course of interstate commerce, 
respondent, as broker, entered into negotiations with complain- 
ant for the shipment of a carload of lettuce by complainant from 
El Centro, California, to Charles P. Sweeney Co., Boston, Mas- 
sachusetts, on a consignment basis. 
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4. On February 5, 1963, complainant shipped car PFE 302052, 
containing 960 cartons of two-dozen size, Rushmore brand lettuce 
from El Centro to Charles P. Sweeney Co., at Boston Massa- 
chusetts. 


5. On February 5, 1963, respondent prepared and sent to com- 
plainant and Charles P. Sweeney Co., a confirmation of a con- 
signment contract between complainant and Charles P. Sweeney 
Co. for 960 24’s Rushmore brand lettuce with a guarantee of 
$1.50 per carton, plus 15 cents per carton for cooling, f.o.b. ship- 
ping point. In addition, the confirmation contained the follow- 
ing paragraph: 


“Shipper warrants grade and quality will meet terms of 
suitable shipping conditions on regular FOB terms. Guar- 
antee as to price only.” 


6. On February 6, 1963, complainant received a copy of re- 
spondent’s confirmation. Complainant telephoned respondent that 
same day and took exception to the paragraph in the confirma- 
tion quoted above. Thereafter, complainant drew a circle around 
the paragraph on its copy and wrote “Does not apply Per authy 
Spector—fone 9:45 a.m. 2/6.” 


7. Car PFE 302052 arrived at Boston on or about February 
13, 1963. Charles P. Sweeney Co. informed respondent on Feb- 
ruary 13 that the lettuce was in poor condition and not in accord- 
ance with the warranty of suitable shipping condition and, there- 
fore, it would only handle on a consignment basis, with no guar- 
antee. This information was relayed by respondent to complain- 
ant and complainant refused to change the basis of handling. 
On February 14, Charles P. Sweeney Co. informed the carrier 
that the carload of lettuce would not be accepted and also tele- 
graphed complainant of its action since the lettuce would not 
sell for more than the freight charges. 


8. Complainant has received no payment from respondent or 
anyone else in connection with the lettuce shipped in PFE 
302052. 


9. The formal complaint was filed July 16, 1963, which was 
within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that the repre- 
sentations and acts of respondent, which led complainant to be- 
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lieve that a valid and binding contract had been entered into with 
Charles P. Sweeney Co., constituted false and misleading state- 
ments to complainant for a fraudulent purpose in violation of 
section 2 of the act. The evidence in this proceeding consists of 
the report of investigation prepared by the Department as pro- 
vided in section 47.7 of the rules of practice, the verified formal 
complaint signed by Harry F. Noland, one of the trustees of 
complainant, and the verified answer signed by respondent’s at- 
torney. No additional evidence was submitted by either party. 


From the various letters of the parties in the report of inves- 
tigation, it appears that on February 5, 1963, respondent per- 
sonally inspected several lots of lettuce at complainant’s vacuum 
cooler and thereafter negotiated the contract in question with 
Mr. N. R. Ward, sales manager of complainant. Ward stated in 
a letter to the Department dated April 25, 1963, that “We made 
a deal with Nat Spector, a broker to ship a car of lettuce to 
Chas. P. Sweeney Company of Boston on the basis of $1.50 plus 
15¢ cooling, fob guarantee, consigned.” Ward further stated that 
the next morning, he received in the mail a copy of respondent’s 
confirmation containing the paragraph quoted in Finding of Fact 
No. 5; that this warranty was not mentioned in their conversa- 
tion on February 5; and that he immediately telephoned respond- 
ent who said to eliminate the objectionable paragraph. Attached 
to the formal complaint is complainant’s copy of the confirma- 
tion which has a circle around the paragraph in question and 
the words “Does not apply Per authy Spector — fone 9:45 a.m. 
2/6.” 


Respondent stated in a letter to the Department dated May 
21, 1963, that it is his policy to include the disputed paragraph 
in all his confirmations of consignment contracts with a guar- 
antee. He also stated that Ward asked him over the telephone 
to change this paragraph in the confirmation, but he refused 
to do so. Enclosed with this letter was a copy of a confirmation 
dated January 7, 1963, showing a consignment contract between 
complainant and McDonnell & Blankford, Baltimore, Maryland, 
with identical terms as the confirmation involved herein. In a 
subsequent letter dated May 25, 1963, respondent stated that 
“, . as a broker I notified both parties involved by sending 
them confirmation #1960 as to the terms agreed upon. I repeat- 
edly contend that I refused to change the paragraph in said con- 
firmation according to the telephone conversation with Mr. 
Ward ... that I would not deviate from my policy of doing busi- 
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ness.” The report of investigation also contains a copy of a tele- 
gram sent by Charles P. Sweeney Co. to complainant on Feb- 
ruary 14, 1963, which indicates that Charles P. Sweeney Co. 
agreed to handle the carload of lettuce on the terms claimed by 
respondent. 


Complainant had the burden of proving the allegations of the 
complaint by a preponderance of the evidence. The record in 
this proceeding is such that we are unable to say that complain- 
ant has sustained this burden. Complainant did not submit the 
affidavit of N. R. Ward. Although complainant’s representative 
pointed out in a letter to the Department dated June 12, 1963, 
that the warranty in question is most unusual in a consignment 
contract, no proof was offered to explain its use in a prior tran- 
saction between complainant and McDonnell & Blankford, as 
claimed by respondent. It is concluded that the complaint should 
be dismissed. 


ORDER 
The complaint is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 9296) 


In re J. SHAPIRO & Co., INC. PACA Docket No. 9542. Decided 
August 27, 1964. 


Failure to Account and Remit in Full—Suspension of License—Consent 
Respondent’s license is suspended for a period of 15 days for failure to 
account truly and correctly and make full payment promptly of the 


net proceeds received for consignment shipments of perishable agricul- 
tural commodities in interstate commerce. 


Mr. James E. Horton for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed August 10, 1964, by the 
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Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent repeatedly violated section 2 of 
the act by failing to account and make full payment truly and 
correctly in connection with 19 consignment shipments of per- 
ishable agricultural commodities in interstate commerce. 


Respondent filed an answer on August 20, 1964, admitting the 
allegations of the complaint. Respondent also waived oral hear- 
ing, waived the provisions of section 10 of the act with respect 
to the effective date of the order, and consented to the issuance 
of an order suspending respondent’s license for 15 days, condi- 
tioned upon such suspension becoming effective September 1, 
1964. Respondent’s consent to the issuance of such order was 
further conditioned upon complainant’s agreeing thereto, and in 
the absence of such consent respondent denied the allegations of 
the complaint, except paragraphs 1 and 2, and requested an oral 
hearing. Complainant consented to the issuance of such an order. 


FINDINGS OF FACT 


1. Respondent, J. Shapiro & Co., Inc., is a New York corpor- 
ation whose address is 362 Washington Street, New York, New 
York 10013. 


2. Pursuant to the licensing provisions of the act, license No. 
180269 was issued to respondent on March 10, 1959. This license 
has been renewed annually, presently is in effect, and next is 
subject to renewal on March 10, 1965. The officers of respond- 
ent corporation are Jacob Shapiro, president and owner of 50 
per cent of the outstanding corporate stock; Irving Kotkin, vice 
president and owner of 23 per cent of the outstanding corporate 
stock; and George Chek, secretary and owner of 15 percent of 
the outstanding corporate stock. 


3. During the period July 7, 1963, through January 6, 1964, 
respondent received in interstate commerce, on consignment, 19 
lots of perishable agricultural commodities, accepted and sold 
these commodities, but failed to account truly and correctly and 
make full payment promptly of the net proceeds realized as set 
forth in paragraphs 4 through 20 of these findings. 


4. On or about July 8, 1963, respondent received on consign- 
ment from Harry R. Chant, Beverly, New Jersey, 102 contain- 
ers of corn. Chant shipped the corn in interstate commerce by 
truck from the state of New Jersey to respondent at New York, 
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New York. Respondent accepted and sold the corn and issued to 
the shipper an account sales showing it realized net proceeds of 
$132.73 and paid the shipper this amount. In fact, respondent 
realized net proceeds of $159.41 and underpaid the shipper 
$26.68. 


5. On or about September 12, 1963, respondent received on 
consignment from George Brooks, Jr., Salem, New Jersey, 60 
containers of peaches. Brooks shipped the peaches in interstate 
commerce by truck from the state of New Jersey to respondent 
at New York, New York. Respondent accepted and sold the 
peaches and issued to the shipper an account sales showing it 
realized net proceeds of $88.80 and paid the shipper this amount. 
In fact, respondent realized net proceeds of $97.75 and under- 
paid the shipper $8.95. 


6. On or about September 12, 1963, respondent received on 
consignment from George Russ, Beverly, New Jersey, 120 bush- 
els of green beans. Russ shipped the beans in interstate com- 
merce by truck from the state of New Jersey to respondent at 
New York, New York. Respondent accepted and sold the beans 
and issued to the shipper an account sales showing it realized net 
proceeds of $171.67 and paid the shipper this amount. In fact, 
respondent realized net proceeds of $178.25 and underpaid the 
shipper $6.58. 


7. a. On or about October 14, 1963, respondent received on 
consignment from Silver Palm Grove, Homestead, Florida, 110 
cartons and 5 boxes of limes. Silver Palm Grove shipped the 
limes in interstate commerce by truck from the state of Florida 
to respondent at New York, New York. Respondent accepted 
and sold the limes and issued to the shipper an account sales 
showing it realized net proceeds of $130.75 and paid the ship- 
. per this amount. In fact, respondent realized net proceeds of 
$125.25 and overpaid the shipper $5.50. 


b. On or about November 12, 1963, respondent received on 
consignment from Silver Palm Grove, Homestead, Florida, 231 
lugs of avocados and 30 boxes of limes. Silver Palm Grove 
shipped avocados and limes in interstate commerce from the state 
of Florida to respondent at New York, New York. Respondent 
accepted and sold the avocados and limes and issued to the ship- 
per an account sales showing it realized net proceeds of $384.34 
and paid the shipper this amount. In fact, respondent realized 
net proceeds of $392.88 and underpaid the shipper $8.54. 
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The underpayment in paragraph 7b of $8.54 less the overpay- 
ment in paragraph 7a of $5.50 resulted in a net underpayment 
to this shipper of $3.04. 


8. On or about October 14, 1963, respondent received on con- 
signment from Keyser Bros., Sarasota, Florida, 200 containers 
of escarole and 163 containers of radishes. Keyser Bros., shipped 
the escarole and radishes in interstate commerce by truck from 
the state of Florida to respondent at New York, New York. Re- 
spondent accepted and sold the escarole and radishes and issued 
to the shipper an account sales showing it realized net proceeds 
of $329.10 and paid the shipper this amount. In fact, respond- 
ent realized net proceeds of $348.68 and underpaid the shipper 
$19.58. 


9. On or about October 24, 1963, respondent received on con- 
signment from Smaniotto Bros., Vineland, New Jersey, 50 bas- 
kets of beans. Smaniotto Bros. shipped the beans in interstate 
commerce by truck from the state of New Jersey to respondent 
at New York, New York. Respondent accepted and sold the 
beans and issued to the shipper an account sales showing it real- 
ized net proceeds of $62.12 and paid the shipper this amount. In 
fact, respondent realized net proceeds of $71.26 and underpaid 
the shipper $9.14. 


10. On or about October 30, 1963, respondent received on con- 
signment from F. Gould, Jr., Bridgeton, New Jersey, 112 baskets 
of peppers. Gould shipped the peppers in interstate commerce by 
truck from the state of New Jersey to respondent at New York, 
New York. Respondent accepted and sold the peppers and issued 
to the shipper an account sales showing it realized net proceeds 
of $103.28 and paid the shipper this amount. In fact, respondent 
realized net proceeds of $117.25 and underpaid the shipper 
$13.97. 


11. On or about October 30, 1963, respondent received on con- 
signment from C. A. Garrison, Elmer, New Jersey, 58 boxes of 
tomatoes. Garrison shipped the tomatoes in interstate com- 
merce by truck from the state of New Jersey to respondent at 
New York, New York. Respondent accepted and sold the toma- 
toes and issued to the shipper an account sales showing it real- 
ized net proceeds of $5.80 and paid the shipper this amount. In 
fact, respondent realized net proceeds of $29.20 and underpaid 
the shipper $23.40. 
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12. On or about November 1, 1963, respondent received on 
consignment from M. Roth & Sons of Florida, Inc., Belle Glade, 
Florida, 160 crates of corn. Roth shipped the corn in interstate 
commerce by truck from the state of Florida to respondent at 
New York, New York. Respondent accepted and sold the corn 
and issued to the shipper an account sales showing it realized 
net proceeds of $168.95 and paid the shipper this amount. In 
fact, respondent realized net proceeds of $176.35 and underpaid 
the shipper $7.40. 


13. On or about November 8, 1963, respondent received on 
consignment from A. Staiano, Inc., New York, New York, 58 
cartons of tomatoes. Staiano had received the tomatoes in inter- 
state commerce and had diverted them to respondent. Respond- 
ent accepted and sold the tomatoes and issued to the shipper an 
account sales showing it realized net proceeds of $52.20 and paid 
the shipper this amount. In fact, respondent realized net pro- 
ceeds of $56.02 and underpaid the shipper $3.82. 


14. a. On or about November 13, 1963, respondent received on 
consignment from J. W. Revell, Atlantic, Virginia, 280 baskets 
of broccoli raab. Revell shipped the broccoli raab in interstate 
commerce by truck from the state of Virginia to respondent at 
New York, New York. Respondent accepted and sold the broc- 
coli raab and issued to the shipper an account sales showing it 
realized net proceeds of $336.34 and paid the shipper this amount. 
In fact, respondent realized net proceeds of $366.41 and under- 
paid the shipper $30.07. 


b. On or about December 5, 1963, respondent received on con- 
signment from J. W. Revell, Atlantic, Virginia, 207 crates of 
broccoli raab. Revell shipped the broccoli raab in interstate 
commerce by truck from the state of Virginia to respondent at 
York, New York. Respondent accepted and sold the broccoli raab 
and issued to the shipper an account sales showing it realized 
net proceeds of $227.60 and paid the shipper this amount. In 
fact, respondent realized net proceeds of $260.09 and underpaid 
the shipper $32.49. 


As shown in paragraphs 14a and 14b, respondent underpaid 
this shipper a total of $62.56. 


15. On or about November 13, 1963, respondent received on 
consignment from Arthur White, Atlantic, Virginia, 125 baskets 
of broccoli raab. Arthur White shipped the broccoli raab in in- 
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terstate commerce by truck from the state of Virginia to respond- 
ent at New York, New York. Respondent accepted and sold the 
broccoli raab and issued to the shipper an account sales show- 
ing it realized net proceeds of $126.53 and paid the shipper this 
amount. In fact, respondent realized net proceeds of $142.01 and 
underpaid the shipper $15.48. 


16. On or about December 5, 1963, respondent received on 
consignment from Sam White, Parksley, Virginia, 281 crates of 
broccoli raab. Sam White shipped the broccoli raab in interstate 
commerce by truck from the state of Virginia to respondent at 
New York, New York. Respondent accepted and sold the broc- 
coli raab and issued to the shipper an account sales showing it 
realized net proceeds of $366.76 and paid the shipper this amount. 
In fact, respondent realized net proceeds of $402.98 and under- 
paid the shipper $36.22. 


17. On or about December 6, 1963, respondent received on con- 
signment from Lum Hudgins, Virginia Beach, Virginia, 175 con- 
tainers of spinach and 90 containers of collard greens. Hudgins 
shipped the spinach and collard greens in interstate commerce 
by truck from the state of Virginia to respondent at New York, 
New York. Respondent accepted and sold the spinach and col- 
lard greens and issued to the shipper an account sales showing 
it realized net proceeds of $230.75 and paid the shipper this 
amount. In fact, respondent realized net proceeds of $240.39 and 
underpaid the shipper $9.64. 


18. On or about December 18, 1963, respondent received on 
consignment from O. H. Bishop & Sons, Frogmore, South Caro- 
lina, 188 crates of broccoli raab. Bishop shipped the broccoli 
raab in interstate commerce by truck from the state of South 
Carolina to respondent at New York, New York. Respondent 
accepted and sold the broccoli raab and issued to the shipper an 
account sales showing it realized net proceeds of $454.47 and 
paid the shipper this amount. In fact, respondent realized net 
proceeds of $485.27 and underpaid the shipper $30.80. 


19. On or about January 6, 1964, respondent received on con- 
signment from Hillsboro Farms Cooperative, Pompano Beach, 
Florida, 63 baskets of eggplant. Hillsboro shipped the eggplant in 
interstate commerce by truck from the state of Florida to re- 
spondent at New York, New York. Respondent accepted and sold 
the eggplant and issued to the shipper an account sales show- 
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ing it realized net proceeds of $59.94 and paid the shipper this 
amount. In fact, respondent realized net proceeds of $73.30 and 
underpaid the shipper $13.36. 


20. On or about January 6, 1964, respondent received on con- 
signment from Henderson Distributing Co., Inc., Pahokee, Flor- 
ida, 83 baskets of peppers. Henderson shipped the peppers in 
interstate commerce by truck from the state of Florida to re- 
spondent at New York, New York. Respondent accepted and 
sold the peppers and issued to the shipper an account sales show- 
ing it realized net proceeds of $258.13 and paid the shipper this 
amount. In fact, respondent realized net proceeds of $267.86 and 
underpaid the shipper $9.73. 


21. Respondent was afforded the opportunity to demonstrate 
or achieve compliance with all lawful requirements in connec- 
tion with the above transactions, but failed to do so. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 through 
20, respondent repeatedly violated section 2 of the act (7 U.S.C. 
499b). Respondent filed an answer in which it admitted these 
facts, waived oral hearing, and consented to the issuance of an 
order suspending its license for 15 days, such suspension to be- 
come effective September 1, 1964. Respondent also waived the 
provisions of section 10 of the act with respect to the effective 
date of the order. Complainant has consented to the issuance of 
an order consistent with the terms proposed by respondent. Ac- 
cordingly, pursuant to section 47.26(b) of the rules of practice 
(7 CFR 47.26(b)), such an order should be issued. 


ORDER 


Effective September 1, 1964, respondent’s license under the 
act is suspended for a period of 15 days. 


The facts and circumstances shall be published. 


Copies of this order shall be served upon the parties. 
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(No. 9297) 


KAISER BROTHERS PRODUCE, INC. v. CHARLES P. SWEENY CO. 
PACA Docket No. 9113. Decided August 27, 1964. 


Agent—Failure to Disclose Ownership—Damages 


Where complainant represented that it was acting as broker or agent in 
the sale of cantaloups when in fact complainant was the sole owner, 
damages are awarded to respondent against complainant for the dif- 
ference between the contract price and the market value of the pro- 
duce as a deduction from the contract price owing from respondent 
to complainant. 


Mr. LeRoy W. Gudgeon, of Chicago Illinois, for complainant. Mahoney, 


Alpert and Goldings, of Boston, Massachusetts, for respondent. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation under the Perishable Agriculture Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). In the 
formal complaint filed March 4, 1963, complainant seeks repar- 
ation against respondent in the amount of $1,302, alleged to be 
the unpaid purchase price of a carload of cantaloups sold and 
delivered to respondent in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on May 6, 
1963. A copy of the report of investigation was served upon 
counsel for complainant on the same date. Respondent filed an 
answer on May 29, 1963, denying liability to complainant and 
asserting a counterclaim against complainant in the amount of 
$1,408.59. 


Since neither the amount involved in the complaint nor the 
counterclaim exceeds $1,500, the issues were submitted in ac- 
cordance with the shortened method of procedure provided by 
Section 47.20 of the Rules of Practice (7 CFR 47.20). Pursuant 
to such procedure, complainant filed an opening statement, re- 
spondent filed an answering statement, and complainant filed a 
statement in reply. Both parties submitted briefs. 


FINDINGS OF FACT 


1. Complainant, Kaiser Brothers Produce, Inc., is a corpora- 
tion whose address is 2840 South Ashland Avenue, Chicago, IIli- 
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nois. At the time of the transaction involved herein, complain- 
ant was licensed under the Act. 


2. Respondent is an individual, Charles P. Sweeney, doing busi- 
ness as Charles P. Sweeney Co., whose address is Boston Mar- 
ket Terminal, South Boston, Massachusetts. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


3. On July 26, 1962, in the course of interstate commerce, com- 
plainant purchased from Half Moon Fruit and Produce Co., San 
Francisco, California, 448 Jumbo crates, 27 size, Melo-Glo can- 
taloups, contained in car PFE 41438, which had been shipped on 
July 21, 1962, from Lemoore, California, at $2.20 per crate, plus 
$70 for topice, or a total invoice price of $1,055.60 f.o.b. Cali- 
fornia shipping point. The cantaloups arrived at Chicago on the 
morning of July 27, 1962, and were inspected and accepted by 
complainant. 


4. On July 27, 1962, in a long distance telephone conversation 
with Fred Kaiser, an officer of complainant corporation, Charles 
P. Sweeney authorized complainant to purchase for the account 
of respondent a carload consisting of 448 Jumbo crates of Melo- 
Glo cantaloups, 27 size, at $2.75 per crate, plus $70 topice, or for 
a total invoice price of $1,302, f.o.b. California shipping point. 
The carload was to be diverted to complainant at Boston the 
next day. 


5. Following the negotiations referred to in Finding of Fact 
4, on July 27, 1962, complainant sent respondent a wire reading, 
in part, as follows: 


“CONFIRMING PHONE SECURED FOR YOU INSPECT- 
ED AND ACCEPTED TRACK CHGO WE BILLING DI- 
VERTING ... TOMORROW ... PFE 41438 21ST 448/27S 
MELOGLO 2.75 FOB LOPES PLUS TOPICE .. .” 


6. On July 28, 1962, complainant diverted from Chicago, Illi- 
nois, to respondent at Boston, Massachusetts, car PFE 41438, 
containing the cantaloups referred to in Finding of Fact 3. 


7. Car PFE 41438 arrived at Boston on August 1, 1962, and 
the cantaloups contained therein were accepted by respondent. 
Between August 1 and August 10, respondent sold 380 crates for 
gross proceeds of $1,173.90. The balance was dumped on Aug- 
ust 13. Freight and other expenses totaled $1,280.49. Respond- 
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ent has failed to pay complainant the purchase price or any part 
thereof. 


8. Respondent did not discover that complainant was the own- 
er of the cantaloups on July 27, 1962, until after disposition of 
the shipment. 


9. The formal complaint was filed on March 4, 1963, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


The transaction involved in this proceeding was the result of 
a long distance telephone conversation between complainant’s 
Fred Kaiser and respondent, Charles P. Sweeney, which took 
place on July 27, 1962. Sweeney and Kaiser have related, in affi- 
davits submitted in evidence, almost completely opposing ver- 
sions of what took place during the telephone conversation 
referred to. 


Sweeney states that during the conversation, he and Fred 
Kaiser discussed the market on cantaloups, that Kaiser quoted 
him prices on various brands and stated that he (Kaiser) knew 
of certain cars of cantaloups which were available and that he 
could purchase a good quality for Sweeney’s account, viz., a car 
of Melo-Glo brand, Jumbo 27s, at $2.75, f.o.b., plus topice of $70. 
Sweeney further states that Kaiser told him the price quoted 
would be net since he could collect his brokerage from the “other 
end,” which was a common practice between respondent and the 
Kaiser firm. Sweeney states that he authorized Kaiser to pur- 
chase the car of Melo-Glo brand for Sweeney’s account on the 
basis quoted, and that later on the same day, Sweeney received 
from Kaiser the telegram quoted in Finding of Fact No. 5. 


Fred Kaiser states in his affidavit that on the morning of July 
27, 1962, he had a long distance telephone conversation with 
Charles Sweeney, during which they discussed the market situa- 
tion as its concerned cantaloups; that he told Sweeney the car- 
lot cantaloup market at Chicago was in good shape, with prices 
generally higher on both the 36 and 27 sizes; that he and Sweeney 
discussed the quality and condition of various brands then on 
track at Chicago; that he told Sweeney, depending upon the ship- 
ping date and the condition, the 36 size cantaloups were being 
offered at f.o.b. prices from $3 to $3.25, and that 27 size canta- 
loups were being offered at $2.50 to $2.75, f.o.b. Kaiser states 
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that Sweeney asked him what he had available for sale, and that 
he told Sweeney he had an outstanding car of 36 size, and a car 
of the straight 27 size, Melo-Glo brand, shipped on the 21st for 
sale. Kaiser states that he does not recall what price he origin- 
ally asked for the cantaloups, but does recall that he and Sweeney 
went into some detail, and the price finally agreed upon for the 
Melo-Glo brand cantaloups was $2.75, f.0.b., plus topice, and that 
thereafter he dictated the telegram referred to in Finding of 
Fact No. 5. 


The principal question for our determination is whether com- 
plainant represented to respondent that complainant was acting 
as agent or broker for respondent in procuring the carload of 
cantaloups involved herein, as contended by respondent, or wheth- 
er complainant during the telephone conversation between Kaiser 
and Sweeney made it clear that complainant was selling the can- 
taloups to Sweeney as a dealer, as contended by complainant. 


At the time of the negotiations between the parties, complain- 
ant was in fact the owner of the carload of cantaloups in ques- 
tion. However, complainant did not make this fact known to 
respondent. Both Sweeney and Kaiser have stated there was 
considerable discussion between them concerning the market as 
it related to cantaloups, the various prices and condition of the 
several brands, and Kaiser’s ability to obtain a carload of Melo- 
Glo brand, size 27’s, at $2.75, f.o.b., plus topice. In view of the 
conflicting versions of the parties, we must look to the documen- 
tary evidence for help in ascertaining what actually took place 
between the parties. The only documentary evidence which sheds 
any light upon the matter is complainant’s confirming telegram 
and its invoice, both of which contain the same confusing or re- 
vealing language, depending upon which version of the transac- 
tion it more aptly reflects. 


The language used by complainant in its confirming telegram, 
“SECURED FOR YOU INSPECTED AND ACCEPTED TRACK 
CHGO WE BILLING,” in our opinion, is completely inconsist- 
ent with a direct sale. “Secured for you,” clearly implies that the 
party using the words acted as a broker or agent for the buyer 
in obtaining the desired commodity. Fred Kaiser explains the 
use of this phrase by stating that there are three salesmen in 
his firm and that at any time, any one of the salesmen is at lib- 
erty to “option” or “tie up” a car for periods ranging from one 
half hour to a full day for a prospective customer, that the other 
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salesmen in the office continue to offer the “optioned” car, but 
subject to their securing the release of the car from the “op- 
tion.” Kaiser states that, although he has no positive recollec- 
tion of all the details, the words “secured for you” show that at 
the time of his conversation with Sweeney, Kaiser could not def- 
initely sell the car to Sweeney due to its being “optioned,” and 
that the confirming words “secured for you” meant the party 
having the option did not exercise it within the specified time 
or decided against going through with the transaction. 


The words “INSPECTED AND ACCEPTED TRACK CHGO” 
also indicate a service on behalf of the purchaser which would 
normally be rendered by a broker. Since complainant was the 
owner of the cantaloups, there would be no necessity for inform- 
ing the party to whom complainant was selling the shipment that 
the complainant inspected and accepted the melons. Complain- 
ant as the owner possibly would wish to inform its purchaser 
that it was a good car of melons he was buying, but ”INSPECT- 
ED AND ACCEPTED TRACK CHGO” is hardly the appropri- 
ate language for that purpose. Still another phrase in the tele- 
gram, viz., “WE BILLING,” is not indicative of a sale by com- 
plainant to respondent. This is language that would normally be 
used by a broker who wished to notify the the purchaser that, 
as a part of his duties, as a broker, he was billing the purchaser 
instead of the shipper doing the billing. In a purchase and 
sale transaction, the fact that the seller would bill the buyer is 
so taken as a matter of course that it would not generally be 
referred to. On the basis of the evidence, we conclude that com- 
plainant represented to respondent that it was acting as a broker 
or agent in respondent’s behalf in securing the carload of can- 
taloups in question. 


It is well recognized that an agent may not, either directly or 
indirectly, have an interest in the subject matter of the agency 
unless he has made a full disclosure of every matter known to 
the agent which might affect the principal. Sims v. Edenborn, 
242 U.S. 131 (1916). Except with the full knowledge and con- 
sent of his principal, an agent authorized to buy for his princi- 
pal may not buy of himself. Mechem, Outlines Agency, Fourth 
Edition (1952) §504; S. A. Gerrard Co. v. Peter Martori’s Sons, 
Inc., 5 A.D. 112. Complainant’s failure to disclose its financial 
interest in the carload of cantaloups to respondent at the time 
of the transaction between complainant and respondent was in 
violation of Section 2 of the Act. 
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By way of counterclaim, respondent claims damage of $1,- 
408.59, being the unpaid contract price of $1,302, plus the net 
loss on resale of $106.59. This is not the proper basis for deter- 
mining respondent’s damages resulting from complainant’s vio- 
lation of the Act. The remedy of the principal who discovers 
that the agent has an interest in the property is usually the 
repudiation of the transaction. He cannot, it is held, recover, as 
a profit made by the agent, the difference between the amount 
at which the agent sold to him and the price paid by the agent 
for the property before the agency was created. However, he may 
recover the difference, if any, between the contract price and the 
market value of the goods at the time of the execution of the 
agency agreement. I Mechem on Agency, Second Edition, §1205, 
page 880; Louisville Point Lumber v. Thompson, 202 Ky. 263, 
259 S.W. 345 (1924). 


Official notice is taken of the Federal Market News Report 
issued at Chicago, Illinois, for July 27, 1962, which shows car- 
load track sales of California cantaloups, size 27, at $2.50 to 
$2.75 per Jumbo crate, f.o.b. shipping point. It is concluded that 
the average of these prices, $2.625, represents the market value 
per crate of the cantaloups in PFE 41438 on July 27, 1962. This 
is 1214 cents per crate less than respondent agreed to pay. Since 
the car contained 448 crates, the damages sustained by respond- 
ent is $56. 


The failure of respondent to pay to complainant the purchase 
price of $1,302, less respondent’s damages of $56, or $1,246.00, 
is in violation of Section 2 of the Act. Complainant should be 
awarded reparation against respondent in that amount, with 
interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1,246.00 with interest there- 
on at the rate of 5 percent per annum from September 1, 1962, 
until paid. 


The facts and circumstances as set forth herein shall be 
published. 


Copies of this order shall be served upon the parties. 
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(No. 9298) 


CHARLES P. SWEENEY Co. v. KAISER BROTHERS PRODUCE, INC. 
PACA Docket No. 9287. Decided August 27, 1964. 


Agent—Failure to Disclose Ownership—Damages 


Where respondent acted as broker or agent in the sale of cantaloups 
when in fact respondent was joint owner and seller, damages are 
awarded to complainant-buyer against respondent for the difference 
between the contract price and the market value of the produce. 


Mahoney, Alpert and Goldings, of Boston, Massachusetts, for complainant. 
Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for respondent. Mr. Fred- 
erick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed August 5, 1963, complainant seeks 
reparation against respondent in the amount of $182.68, which 
is alleged to be the loss sustained by reason of respondent’s rep- 
resentation that it was acting as broker in connection with a 
carload of cantaloups purchased by complainant in July 1962, 
whereas respondent was the beneficial owner of the load. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
September 12, 1963. A copy of the report of investigation was 
served upon counsel for complainant on the same date. Respond- 
ent filed an answer on October 9, 1963, denying liability to com- 
plainant and asserting that it was the seller in the transaction 
and not the broker. Complainant filed an amendment to the com- 
plaint on November 26, 1963, increasing the amount claimed to 
$682.68. Respondent filed an answer to the amendment on De- 
cember 5, 1963, denying liability. 


Since the amount involved in the complaint did not exceed $1,- 
500, the issues were submitted in accordance with the shortened 
method of procedure provided by section 47.20 of the rules of 
practice (7 CFR 47.20). Pursuant to such procedure, complain- 
ant filed an opening statement and respondent filed an answer- 
ing statement. Respondent submitted a brief. 
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FINDINGS OF FACT 


1. Complainant is an individual, Charles P. Sweeney, doing 
business as Charles P. Sweeney Co., whose address is Boston 
Market Terminal, 31 Fargo Street, South Boston, Massachusetts. 


2. Respondent, Kaiser Brothers Produce, Inc., is a corporation 
whose address is: 2840 South Ashland Avenue, Chicago, Illinois. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On July 25, 1962, respondent entered into a joint account 
agreement with Harry Rothman Company, Chicago, Illinois, 
with respect to a carload of 416 Jumbo crates of Golden Treat 
brand cantaloups, size 36, contained in car ART 31274. This 
load had been purchased by Harry Rothman Company from 
Pappas & Company, Mendota, California, at $2.50 per crate, plus 
topice and precooling charges of $70, or a total of $1,110, f.o.b. 
shipping point. 


4. On July 27, 1962, in a long distance telephone conversation 
with Fred Kaiser, president of respondent corporation, Charles 
P. Sweeney authorized respondent to purchase for the account 
of complainant the cantaloups contained in car ART 31274, which 
was then on track in Chicago, at $3.40 per crate, plus $70 for top- 
ice, or for a total invoice price of $1,484.40, f.o.b. California ship- 
ping point. Complainant requested that the car be diverted to 
him the next day, Saturday, July 28. 


5. Following the negotiations referred to in Finding of Fact 
4, on July 27, 1962, respondent sent complainant a wire read- 
ing, in part, as follows: 


“CONFIRMING PHONE SECURED FOR YOU INSPECT- 
ED AND ACCEPTED TRACK CHGO WE BILLING DI- 
VERTING ... TOMORROW ... ART 31274 CALIF. 22ND 
416/36 LOPES GOLDEN TREAT $3.40... FOB LOPES 
PLUS TOPICE VIA PENN NH.” 


6. On July 28, 1962, car ART 31274 was diverted on respond- 
dent’s instructions from Chicago, Illinois, to complainant at Bos- 
ton, Massachusetts. The car arrived at Boston on or about July 
31, 1962. Complainant accepted the cantaloups contained there- 
in and paid respondent the agreed price of $1,484.40. Complain- 
ant sold the melons on August 1, 1962, for gross proceeds of 
$2,464.97. Freight and other expenses incurred by complainant 
totaled $1,163.25, resulting in net proceeds of $1,301.72. 
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7. Complainant did not discover that respondent was handling 
the cantaloups on joint account with Harry Rothman Company 
on July 27, 1962, until after disposition of the shipment. 


8. The informal complaint was filed April 18, 1963, which was 
within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


There is no dispute that on June 25, 1962, respondent entered 
into a contract with Harry Rothman Company for the handling 
on joint account of the cantaloups in car ART 31274 at a joint 
cost of $2.50 per crate, f.o.b. shipping point and that on June 
27, after arrival of the car at Chicago, Illinois, an agreement as 
to the same carload of melons was entered into between Fred 
Kaiser and complainant over the telephone. The question pre- 
sented here is whether in this second transaction respondent 
represented itself as the seller of the melons to complainant or 
whether respondent represented it was purchasing the melons 
for complainant’s account. 


Sweeney states in his affidavit that, during the conversation, 
Kaiser quoted him prices on various brands of cantaloups and 
stated that he (Kaiser) knew of certain carloads of cantaloups 
which were available and that he could purchase a good quality for 
Sweeney’s account. Sweeney further states that Kaiser told him 
the price quoted of $3.40 per crate, f.o.b., shipping point would 
be net since he could collect his brokerage from the “other end,” 
and that this was a common practice between complainant and 
respondent. According to Sweeney, he authorized Kaiser to pur- 
chase the car for Sweeney’s account on the basis quoted and that 
later on the same day, he received from Kaiser the telegrams 
quoted in Finding of Fact No. 5. 


Fred Kaiser states in his affidavit that, in the telephone con- 
versation with Sweeney, they discussed the market situation for 
cantaloups, including the number of cars and brands at Chica- 
go, and that he told Sweeney prices were generally higher on 
both the 36 and 27 sizes, the 36 size cantaloups being offered at 
$3 to $3.25, and 27 size being offered at $2.50 to $2.75, f.o.b. 
and he believed the market for cantaloups at eastern terminals 
would improve the week beginning June 30. Kaiser further states 
that Sweeney asked him what he had available for sale and that 
he told Sweeney he had an outstanding car of 36 size which had 
been shipped from California on July 22, and was a fresh ar- 
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rival at Chicago. Kaiser states that, while he does not recall the 
price he originally asked for the cantaloups, the price finally 
agreed upon was $3.40 per crate, f.o.b. shipping point, plus top- 
ice, and that thereafter he dictated the telegram referred to in 
Finding of Fact No. 5. 


Complainant contends that his position is supported by the 
wording in respondent’s confirming telegram and also its invoice. 
Both of these documents contain the following phrase: “SE- 
CURED FOR YOU INSPECTED AND ACCEPTED TRACK 
CHGO.” In our opinion, this language is inconsistent with a sale. 
“Secured for you” clearly implies that the party using the words 
acted as a broker or agent for the buyer in obtaining the desired 
commodity. Fred Kaiser explains the use of this phrase by stat- 
ing that he would have to clear any possible sale with Harry 
Rothman so that the two firms would not be selling the same 
car. The words “INSPECTED AND ACCEPTED TRACK 
CHGO” also indicate a service on behalf of the purchaser which 
would normally be rendered by a broker. Kaiser states that by 
this wording, he was indicating to complainant that the shipper 
had no further liability with respect to the melons. Since re- 
spondent was the joint owner of the cantaloups, there would be 
no necessity for informing the party to whom respondent was 
selling the shipment that respondent had inspected and accepted 
the melons. Respondent as the owner possibly would wish to in- 
form its purchaser that it was a good car of melons he was buy- 
ing, but “INSPECTED AND ACCEPTED TRACK CHGO” is 
hardly the appropriate language for that purpose. Still another 
phrase in the telegram, viz., “WE BILLING,” is not indicative of 
a sale by respondent to complainant. This is language that would 
normally be used by a broker who wished to notify the purchaser 
that, as a part of his duties as a broker, he was billing the pur- 
chaser instead of the shipper doing the billing. In a purchase 
and sale transaction, the fact that the seller would bill the buyer 
is so taken as a matter of course that it would not generally 
be referred to. On the basis of the evidence, we conclude that 
respondent represented to complainant that it was acting as a 
broker or agent in complainant’s behalf in securing the carload 
of cantaloups in question. 


It is well recognized that an agent may not, either directly or 
indirectly, have an interest in the subject matter of the agency 
unless he has made a full disclosure of every matter known to 
the agent which might affect the principal. Sims v. Edenborn, 
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242 U.S. 131 (1916). Except with the full knowledge and con- 
sent of his principal, an agent authorized to buy for his princi- 
pal may not buy of himself. Mechem, Outlines Agency, Fourth 
Edition (1952) §504; S. A. Gerrard Co. v. Peter Martori’s Sons, 
Inc., 5 A.D, 112. Respondent’s failure to disclose its financial 
interest in the carload of cantaloups to complainant at the time 
of the transaction between complainant and respondent was in 
violation of section 2 of the act. 


Complainant claims damages of $682.68, consisting of the loss 
sustained on resale at Boston, Massachusetts, of $182.68 and lost 
profits of $500. The remedy of the principal who discovers that 
the agent has an interest in the property is usually the repudia- 
tion of the transaction. He cannot, it is held, recover, as a profit 
made by the agent, the difference between the amount at which 
the agent sold to him and the price paid by the agent for the 
property before the agency was created. However, he may recover 
the difference, if any, between the contract price and the market 
value at the time of the execution of the agency agreement. I 
Mechem on Agency, Second Edition, § 1205, page 880; Louisville 
Point Lumber Co. v. Thompson, 202 Ky. 263, 259 S.W. 345 (1924). 


Official notice is taken of the Federal Market News Report 
issued at Chicago, Illinois, for July 27, 1962, which shows car- 
load track sales of California cantaloups, size 36, at $2.75 to 
$3.25 per Jumbo crate, f.o.b. shipping point. It is concluded that 
the average of these prices, $3, represents the market value per 
crate of the cantaloups in ART 31274 on July 27, 1962. This is 
40 cents per crate less than complainant agreed to pay. Since 
the car contained 416 crates, the damages sustained by complain- 
ant is $166.40. Accordingly, reparation should be awarded to 
complainant in this amount, with interest. 


Respondent moved in its brief for the exclusion from evidence 
of certain information in the report of investigation concerning 
respondent’s records. This motion is denied since section 47.7 
of the rules of practice (7 CFR 47.7) specifically provides that 
information in the report of investigation shall be considered as 
part of the evidence in this proceeding. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, $166.40, with interest 
thereon at the rate of 5 percent per annum from September 1, 
1962, until paid. 
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The facts and circumstances herein shall be published. 


Copies of this order shall be served upon the parties. 


DISMISSAL—ON MOTION OF COMPLAINANT 
Issued by Thomas J. Flavin, Judicial Officer 


(No. 9299) 


POWER BROTHERS v. M. D. McCurpDy PoTATo Co., INc. PACA 
Docket No. 9485. Dismissed August 6, 1964. 


(No. 9300) 


EDWARD G. HIRN v. TOM AyYooB, INC. PACA Docket No. 9466. 
Dismissed August 10, 1964. 


(No. 9301) 


M.J.M. PRODUCE EXCHANGE v. SAM BARSI SONS, INC. PACA 
Docket No. 9481. Dismissed August 31, 1964. 


REPARATION AWARDED—DEFAULT ORDER 
Issued by Thomas J. Flavin, Judicial Officer 


(No. 9302) 


HELMS POTATO Co. v. HEINTZ PRODUCE Co. PACA Docket No. 
9518. Reparation of $930.25 with 5 percent interest from De- 
cember 1, 1963, awarded complainant against respondent in 
order issued August 6, 1964. 


(No. 9303) 


L. A. BOCKSTAHLER & Co. v. C. J. GOODSELL. PACA Docket No. 
9459. Reparation of $285.70 with 5 percent interest from Oc- 
tober 1, 1963, awarded complainant against respondent in or- 
der issued August 6, 1964. 
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(No. 9304) 


BoB ALLEN VEGETABLE COMPANY v. HENRY J. SCIAMBRA AND 
HOLLIS M. FLETCHER. PACA Docket No. 9520. Reparation of 
$323.55 with 5 percent interest from March 1, 1964, awarded 
complainant against respondent in order issued August 10, 


1964. 


(No. 9305) 


NUCHIEF SALES v. HEINTZ PRODUCE Co. PACA Docket No. 9529. 
Reparation of $440 with 5 percent interest from December 1, 
1963, awarded complainant against respondent in order issued 


August 12, 1964. 


(No. 9306) 


HJALMER OAS v, POTATO SERVICE. PACA Docket No. 9525. Rep- 
aration of $1,000 with 5 percent interest from November 1, 
1963, awarded complainant against respondent in order is- 
sued August 12, 1964. 


(No. 9307) 


S. L. CRISAFULLI PRODUCE v. L. ROBLES PRoDUCE. PACA Docket 
No. 9526. Reparation of $533.98 with 5 percent interest from 
August 1, 1963, awarded complainant against respondent in 
order issued August 12, 1964. 


(No. 9308) 


CHARLES POTKAY v. NEW BRITAIN FRUIT & PRODUCE Co. PACA 
Docket No. 9532. Reparation of $2,979.35 with 5 percent in- 
terest from August 1, 1963, awarded complainant against re- 
spondent in order issued August 14, 1964. 
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(No. 9309) 


HYBELS’ PRODUCE COMPANY, INC. v. A & A PRODUCE Co. PACA 
Docket No. 9528. Reparation of $357.50 with 5 percent interest 
from April 1, 1964, awarded complainant against respondent 
in order issued August 14, 1964. 


(No. 9310) 


NORTHERN POTATO SALES, INC. v. FARMERS CO-OP ASSOCIATION. 
PACA Docket No. 9537. Reparation of $1,128 with 5 percent 
interest from March 1, 1964, awarded complainant against 
respondent in order issued August 19, 1964. 


(No. 9311) 


NOFFSINGER FARMS v. WIESCAMP PRODUCE Co. PACA Docket 
No. 9536. Reparation of $1,897.75 with 5 percent interest 
from December 1, 1963, awarded complainant against respond- 
ent in order issued August 27, 1964. 


(No. 9312) 


WILLIAM F. HADDER & SON v. C. J. GOODSELL. PACA Docket No. 
9505. Reparation of $3,983.58 with 5 percent interest from 
December 1, 1963, awarded complainant against respondent 
in order issued August 27, 1964. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
Issued by Thomas J. Flavin, Judicial Officer 
(No. 9313) 


WALKER LEWIS, JR. v. SOUTH SIDE FRUIT MARKET. PACA Docket 
No. 9184. Order issued August 27, 1964. 


(No. 9314) 


MENDELSON-ZELLER CO., INC. v. THE AUSTER COMPANY, INC. 
PACA Docket No. 9239. Order issued August 27, 1964. 
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COURT DECISION 


WINDHAM CREAMERY, INC. v. ORVILLE L. FREEMAN, SECRETARY 
OF AGRICULTURE. Decided April 28, 1964. 230 F.Supp. 632 
(D. N.J. 1964). 


UNITED STATES DISTRICT COURT 
D. NEW JERSEY 


COOLAHAN, District Judge. 


Both plaintiff and defendant filed cross motions for summary 
judgment in the above captioned matter. Extensive briefs were 
submitted and oral argument had at which time the Court took 
the matter under advisement for further study of the material 
submitted and to review the voluminous record of the proceed- 
ings before the Secretary. 


The plaintiff, Windham, brings this action under the provi- 
sions of 7 U.S.C.A. § 608c(15) (B) known as the Agricultural 
Marketing Agreement Act of 1937 (7 U.S.C.A. § 601 et seq.). 
Windham complains that the provisions of Milk Marketing Order 
No. 27 (now known as No. 2) are illegal and that the provi- 
sions of that order are arbitrary and produce a discriminatory 
result on the plaintiff. The provisions of Order No, 27 herein in- 
volved are Section 927.37 headed Classes of Utilization (7 C.F.R. 
927.37). Subsections (c) and (d) (1) of this Section are the 
provisions which plaintiff claims are invalid and beyond the pow- 
ers of the agency to promulgate. The plaintiff filed a written pe- 
tition pursuant to 7 U.S.C. § 608c(15) (A) with the Secretary 
of Agriculture and a hearing was held before that body. Excep- 
tions were filed to a report and a recommended order made by 
the Examiner. This report and order, however, was affirmed by 
the written opinion of the Judicial Officer. A petition for hear- 
ing, reargument and reconsideration was filed by the plaintiff 
and denied. As a result of the denial of the relief sought by the 
plaintiff it now brings this action after fully exhausting the ad- 
ministrative remedies available. 


The record of the proceedings below has been filed with this 
Court and the parties are in accord as to the facts encompassing 
the controversy in question. Therefore, the summary judgment 
apparatus is appropriately invoked in this case. See Wawa Dairy 
Farms v. Wickard, 149 F.2d 860 (3rd Cir. 1945). 
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Review of this matter by the District Court is limited to pro- 
ceedings inquiring whether substantial evidence supports the 
Secretary’s findings and such review is in no way a trial de novo. 
See Federal Security Administrator v. Quaker Oats Co., 318 U.S. 
218, 63 S.Ct. 589, 87 L.Ed. 724 (1943) and Queensboro Farm 
Products, Inc. v. Wickard, 137 F.2d 969, 980 (2nd Cir. 1948). 
Consequently it is incumbent upon this Court to consider argu- 
ments of counsel in relation to the opinion of the Judicial Offi- 
cer as such may be supported in the record of the proceedings 
before the Administrative Body. 


The order involved in this case (now known as No. 2, 7 C.F.R. 
Pt.1002.1 et seq., formerly designated No. 27, see 26 F.R. 12752) 
classifies milk into three fundamental groups known as Class I, 
11 and III. The Market Administrator determines the price for 
each class. The Administrator then computes the total value of 
all milk used in each classification and determines the uniform 
blend price which is required to be paid to the producers regard- 
less of the specific utilization of their milk by the handlers. (The 
exact machinations of the computation process are not relevant to 
the subject matter of the instant action). A producer-settlement 
fund is provided pursuant to 7 U.S.C.A. § 608c(5) (B) (ii) and 
(C). Payments are made into this fund by the handlers whose 
total class utilization value of the milk exceeds the value of the 
milk at the uniform blend price and payments out of the fund are 
paid to those handlers whose total class utilization value of the 
milk is less than the value of the milk at the uniform blend price. 
Although the producer receives the uniform blend price regard- 
less of the utilization of his milk, the handler must account and 
pay to all other handlers through this fund for the actual use 
value of the milk purchased by him. The intricacies of the pool- 
ing procedure are explained in United States v. Rock Royal Coop. 
Inc., 307 U.S. 533, 59 S.Ct. 993, 83 L.Ed. 1446 (1939) which held 
the Act and process thereunder to be constitutional. 


The plaintiff is a corporation of the State of New York and 
is admittedly a handler subject to the regulation order No. 27. It 
is a wholly owned subsidiary of Farm Lands, Inc., which is lo- 
cated in Fair Lawn, New Jersey. Windham operated a pool 
plant in Windham, New York and shipped raw milk to the plant 
in Fair Lawn. After processing, the milk products were deliv- 
ered to steamships docked in New York. Other deliveries were 
made to ships moored on the New Jersey side of the Hudson 
River but owned by the same company as the New York vessels. 
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All purchases for the ships, regardless of their port, were made 
through the shipping company office at Hoboken, N.J. The milk 
in question was to be used for commissary purposes aboard the 
ships while at sea. Said consumption was to be by the passen- 
gers in the ordinary course of dining while on board ship. The 
purchaser in question was the American Export Lines, Inc. The 
largest ships of these lines sail from New York while twenty 
smaller combined freight and passenger vessels sail from Hobo- 
ken, N.J. The milk purchased was all identically packaged and 
all of identical quality. None of the milk was utilized until the 
ships were out of sight of Port. 


In auditing the milk utilization reports, the Market Adminis- 
trator determined that the classification of the fluid cream trans- 
ported to the Hoboken piers would be Class III while the classi- 
fication of the fluid cream (of identical quality and character) 
delivered in New York would be Class II, since under the afore- 
stated provision milk delivered to a plant or purchaser outside 
the New York-Metropolitan District was to be placed in a differ- 
ent and lower price classification. The plaintiff reported all of the 
milk delivered at the lower classification, but the Market Admin- 
istrator reclassified some of the milk to the higher Class II cate- 
gory based on the fact that said milk was delivered to a purchaser 
within the New York metropolitan district (the ships docked in 
New York) thus requiring the plantiff to pay an additional 
amount into the pool which has since totaled approximately $36,- 
000.00 on all such shipments under the foregoing order. 


The plaintiff contends that the order differentiating between 
Class II and Class III milk is illegal inasmuch as it exceeds the 
power of the Secretary under the statute and is therefore arbi- 
trary and unenforceable. Plaintiff further contends that the 
milk in question was in the stream of foreign commerce and 
hence not subject to the power of the Secretary. 


The defendant vigorously disputes both of these contentions 
and argues that the record below amply justifies both the pro- 
mulgation of the order and the application to the plaintiff of said 
order in this situation. 


The pertinent portions of Order No. 27 involved in this case 
are as follows: 


“§ 927.33 Plant at which classification is to be determined. 
Classification shall be determined at the plant at which milk 
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is received from dairy farmers: Provided, That if such milk 
is shipped in the form of milk or cream to another plant or 
other plants, it shall be classified, subject to the provisions 
of paragraphs (a) and (b) of this section, at the plant or 
plants to which it is shipped, and there shall be no limit on 
the number of interplant movements in the form of milk or 
cream except as set forth in paragraphs (a) and (b) of this 
section. 
* * * +d * * * 


“§ 927.38 Classes of utilization. Subject to all of the con- 
ditions set forth in Secs. 927.30 through 927.36 milk shall be 
classified at the plant at which classification is to be deter- 
mined as follows: 

* * * ts * * * 


“(c) Class II milk shall be all milk the butterfat from 
which leaves or is on hand at the plant in the form of cream, 
sweet or sour, half and half, fluid cream products, or in the 
form of cultured or flavored milk drinks, containing less 
than 3.0 percent or more than 5.0 percent of butterfat un- 
less such cream, half and half, fluid cream products, or cul- 
tured or flavored milk drinks are established to have been 
so handled or marketed as to classify such milk in some 
other class named in this section. 


“(d) Class III milk shall be all milk which meets the con- 
ditions set forth in any one of the following subparagraphs: 


(1) All milk the butterfat from which leaves or is on 
hand at the plant in the form of cultured or flavored milk 
drinks containing less than 3.0 percent or more than 5.0 
percent of butterfat or in the form of cream, half and 
half, or fluid cream products, which cream, half and half, 
fluid cream products, or cultured or flavored milk drinks 
is delivered to a plant or a purchaser outside the New 
York metropolitan district and remains outside the New 
York metropolitan district. 


“927.4 Marketing area. ‘New York-New Jersey Milk Mar- 
keting area’ (hereinafter called the ‘marketing area’) means 
all of the territory within the boundaries of the City of New 
York, and the counties and parts of counties set forth in 
paragraphs (a) and (b) of this section together with all 
piers, docks and wharves connected therewith, and all craft 
moored thereat, and including territory within such bound- 
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aries which is occupied by Government (Municipal, State, 
Federal or International) reservations, installations, institu- 
tions or other establishments. 


“(a) The City of New York and counties of Nassau, 
Suffolk (except Fisher’s Island), and Westchester in the 
State of New York (such territory being referred to here- 
inafter as the ‘New York metropolitan district’).” 


As indicated above, both sections of the order specifically ap- 
ply to fluid cream in the New York-New Jersey Milk Marketing 
area. § 927.37(c) is modified by subsection (d) when the prod- 
uct is delivered and remains outside the New York metropolitan 
district. Subsection (d) creates the Class III milk which is the 
lowest priced of the three categories and creates the situation 
whereof the plaintiff complains inasmuch as he is charged back 
from the pool more money for milk delivered to an identical pur- 
chaser on opposite sides of the Hudson River. The entire mar- 
keting area is made up of New York City, thirty counties in New 
York State contiguous thereto, and thirteen northern counties 
of New Jersey. The New York metropolitan district consists of 
New York City, Nassau, Suffolk and Westchester Counties. 


Plaintiff contends that the Market Administrator erred in clas- 
sifying the milk delivered in New York City to the ships moored 
there as Class II milk. Therefore the plaintiff has the burden 
of proving that the Market Administrator’s reclassification was 
erroneous or that the order itself is not in accordance with law. 


The order promulgated by the Secretary after proper hearing 
and procedure has the force and effect of law. Dairymen’s League 
Co-operative Ass’n Inc. v. Brannan, 173 F.2d 57, 65 (2nd Cir. 
1949). The milk was received for processing at the plant in Fair 
Lawn, New Jersey and the products delivered to the purchaser 
in New York metropolitan district (for the ships located in New 
York). This is clearly under the ambit of Class II and falls 
under the exclusion of Class III since it was delivered to a plant 
or purchaser inside the New York metropolitan district and re- 
mains inside that district. The use of the milk as aforemen- 
tioned was to be at sea. It is not the ultimate delivery to the 
destination of the purchaser’s final use of the product which is 
important in the classification concept employed herein. Neither 
would devices such as a purported delivery in New Jersey and 
a later re-delivery to ships in New York suffice to bring the milk 
in question within the lower price category of Class III. See 
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Dairyman’s League, supra. The crux of the class determined 
under this particular order is based on the use of the last handler 
to whose plant the milk products move without regard to subse- 
quent events which may be employed to create artificial applica- 
tions. Cf. Titusville Dairy Products Co. v. Brannan, 176 F.2d 
332 (3rd Cir. 1949). 


The chief challenge by the plaintiff as evidenced through his 
brief and oral arguments appears to be that the basic concept of 
Order No. 27 exceeds the power delegated to the Secretary under 
the Act. Plaintiff relies on Queensboro Farm Products v. Wick- 
ard, 47 F. Supp. 206 (D.C.N.Y. 1942), affd., 187 F.2d 969 (2nd 
Cir. 1943), for the principle that milk may be either classified 
in accordance with the form in which the milk is used or the pur- 
pose for which it is used. The plaintiff argues that it would be 
an unreasonable interpretation to make different rules apply to 
the same product and it is that very means which the Secretary 
is employing in the instant situation. The plaintiff reasons that 
the only difference relating to the milk products under consider- 
ation here was the place where delivered rather than a difference 
of form or purpose. Admittedly the form of the milk products 
in question were identical and all were sold to the same pur- 
chaser. The purpose of the purchase, use while at sea, was the 
same in both instances. 


The defendant in support of the decision by the Judicial Offi- 
cer states that the different classification is justified by a differ- 
ence in economic values in the two areas in question, thereby 
justifying the price differential. It is the price fixing for eco- 
nomic purposes which the plaintiff challenges as not being sanc- 
tioned by the appropriate statute. The Judicial Officer in his 
opinion, and the record in question, demonstrate the basis for 
the promulgation of the order and the economic factors involved 
which dictate the necessity of such order in the expert opinion 
of the Secretary of Agriculture. 


As previously stated, it is incumbent upon the plaintiff to bear 
the burden of proof in dispute of such action. The record does 
not indicate that the plaintiff has established such proof, neither 
do the cases cited by the plaintiff support his fundamental con- 
cept that the order exceeded statutory authority and is outside 
the statutory criteria empowering rule promulgation. 


In 1957 the Marketing area under Order No. 27 was expanded 
to include Northern New Jersey. After study of the situation 
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it was decided that while the order regulated the new and larger 
marketing area, producers should continue to benefit from the 
demonstrated higher value of certain products when disposed of 
in the locale which had originally constituted the entire market- 
ing area. Therefore, the higher price of Class II was established 
so that the handlers involved in the marketing area enlarge- 
ment would be returned to the same competitive position as prior 
to the enlargement of the said area. This competitive use value 
would be determined on the basis of the price that could be read- 
ily obtained in the New York metropolitan district for such util- 
ization. If the lower price could be obtained by purchasers seek- 
ing same in the New York metropolitan district, it would clear- 
ly undercut the competitive position of handlers located in that 
district and having to abide by the higher Class II price category. 
See 7 U.S.C.A. § 608C (18). The Judicial Officer found that these 
contentions were fully supported by the evidence and this Court 
is of the opinion that the record militates toward this conclusion. 


The resultant economic loss upon the handler plaintiff in this 
case does not change this concept. See Secretary of Agriculture 
v. Central Roig Refining Co., 338 U.S. 604, 617, 70 S.Ct. 403, 94 
L.Ed. 381 (1950). 


The empowering Act declares as its policy the establishment 
and maintenance of orderly marketing conditions for agricul- 
tural commodities and Interstate Commerce. 7 U.S.C.A. § 602(1). 
7 U.S.C.A. § 608c(18) states that the Secretary shall fix such 
price as he finds will reflect economic conditions which affect 
market supply and demand for milk and its products in the 
marketing area. The enunciated policy of the Act appears 
aimed at the maintenance of orderly marketing conditions to 
stabilize statutory price levels. See Grant v. Benson, 97 U.S. 
App. D.C. 191, 229 F.2d 765 (1955), cert. denied, 350 U.S. 1015, 
76 S.Ct. 658, 100 L.Ed. 875 (1956). A situation involving an 
analogous concept of area price differential may be found in Tit- 
usville Dairy Products Co. v. Brannan, supra, and Wawa Dairy 
Farms, supra. See also Shawangunk Cooperative Dairies v. Jones, 
153 F.2d 700 (2nd Cir. 1946). 


The Wawa case dealt with a situation where the Secretary had 
fixed a 31 mile line outside of which a receiving station allow- 
ance might be deducted and within which the allowance was not 
to be deducted. The Court in dealing with the problem recog- 
nized that the Secretary had the power to promulgate a demar- 
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kation point on a reasonable basis and to be supported by sub- 
stantial evidence. While the problem involved in such an order 
is based on different factors than the case at Bar, there is the 
analogous idea of separate areas being subject to separate and 
distinct regulation. 


This entire situation is a difficult one for the Court to decide. 
At first blush it would seem that the plaintiff is suffering from 
a discriminatory policy inasmuch as deliveries to a purchaser of 
the same product involved different costs. It would appear that 
the purchaser was penalized unfairly. However, careful analysis 
of the situation reveals that neither the plaintiff nor the pur- 
chaser is being subjected to the vagaries of inconsistent admin- 
istrative action. The Secretary must consider the total picture 
and promulgate rules to cover areas of different competitive 
makeup, even though separated by the breadth of the Hudson 
River. However, once established through the proper adminis- 
trative process that competitive differences do exist, the rules 
thereafter promulgated must be uniformly applied to all hand- 
lers operating in the affected areas. There is no penalty being 
inflicted upon the plaintiff in this situation despite the added 
payments required. The plaintiff incurs such costs because his 
operation transgresses predetermined competitive area bound- 
aries. To prevail plaintiff must show that the time tested pro- 
mulgations by the Secretary in regard to the order and to clas- 
sification by area are without basic foundation in principle and 
not in accord with the statutory criteria laid down by the em- 
powering legislation. This burden has not been met. 


The plaintiff’s alternative argument may be categorized as 
stating that the milk in question was beyond the power of the 
Secretary to regulate inasmuch as it was involved in “foreign 
commerce.” This contention may be disposed of summarily. The 
classification of the Secretary was based upon the utilization of 
the milk prior to its shipment in foreign commerce. 7 U.S.C.A. 
§ 608c(1) authorizes regulation of milk and milk products when 
such product “is in the current of interstate or foreign com- 
merce, or which directly burdens, obstructs, or affects, interstate 
or foreign commerce * * *.”. See 7 U.S.C.A. § 610(j). It must 
also be pointed out that the milk in question was to be consumed 
by the passengers of the vessel owned by the purchaser and can 
in no way be considered goods for export or for foreign trade. 


The plaintiff further contends the milk delivered to the ship 
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is “in transit” only and not subject to a classification by the Sec- 
retary. Plaintiff states that since the milk is not opened or used 
until the ship is on the high seas that it is not to be considered 
under the Class II category since it will find ultimate use out- 
side the New York metropolitan district. As stated previously, 
it is not the ultimate use of the milk by the purchaser which con- 
trols the classification but rather the utilization of the milk by 
the handler which makes same subject to the regulation. 


It is difficult to rationalize the argument of the plaintiff in 
regard to the categories under attack. The plaintiff desires that 
all milk be classified as Class III yet argues that Class II-III cat- 
egory is not promulgated in accordance with law. If the valid- 
ity of such views would be accepted and the provision stricken, 
it would be difficult to see any benefit accruing to the plaintiff. 
At oral argument counsel declared that the Class III category 
should prevail and that the Class II provision be stricken allud- 
ing to the theory that the Secretary may make whatever change 
he deems just under the circumstances if the plaintiff’s argu- 
ments are successful. However, the Court is not completely in 
accord with this reasoning. The Judicial Officer was of a similar 
opinion and cited Queensboro Farms Products, Inc., supra, 137 
F.2d at pp. 979, 980 to support this contention that the exemp- 
tion afforded by Class III would be void. This seems in accord 
with the common sense analysis of the problem. 


In view of the foregoing and in the light of the substantial 
record and the opinion of the Judicial Officer, it is the judgment 
of this Court that the defendant’s motion for summary judg- 
ment be granted and the plaintiff’s motion for summary judg- 
ment be denied. 


Let counsel for the defendant submit an appropriate order. 





